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^aVtUM IN LEGATIONS AND CONSULATES AKD 

IN VESSELS. I. 

I. The Right of Asylum. 

NO legal term in common use is perhaps so lacking in 
uniformity and accuracy of definition as the "right of 
asylum." The word asylum has in its legal relations become to 
a great extent metaphorical. In its original sense it was highly 
descriptive. It was applied to privileged places, devoted to 
special uses, among which was that of shelter for the fugitive. 
These places were by positive law or by superstition protected 
from invasion, and in reality they formed sanctuaries. If the 
fugitive could reach one of them, he was safe from pursuit. 
He had clothed himself with a right to protection which could 
not be violated. It was the right of asylum. 

This right was the natural product of the conditions under 
which it arose. The inspiration of the ancient criminal law was 
the principle of vengeance. Whether pronounced by the head 
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of a family or of a tribe, sitting in judgment upon an injury in- 
flicted on one of its members, or by a priest, as the mouthpiece 
of an offended deity, the sentence was imposed as an act of re- 
venge. The right of private vengeance was fully recognized. 
"Whoso sheddeth man's blood, by man shall his blood be shed," 
was a law that imported at once the expiatory character of pun- 
ishment and the righteousness of individual retaliation. The 
slayer was pursued by the avenger of blood, and if overtaken 
was summarily killed. It is not strange that under systems 
based so entirely upon the lex talionis^ sentiments of religion 
and humanity, as well as of justice, should have suggested means 
of escape from undiscriminating violence. Hunted by the 
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avenger, the transgressor, as a fugitive and a suppliant, found 
shelter at the foot of the altar, and oftentimes obtained there 
remission of his sin. But even if he was not permitted by an 
act of sacrifice or of supplication to atone for his offence, he 
was at least entitled to the benefit of mitigating circumstances 
and to an opportunity to establish their existence. These vari- 
ous motives prompted the institution of places of refuge. From 
temples of the gods and other places which it was sacrilege to 
l"'-¥i^te^ the right of asylum as an obstacle to violence was ex- 
4.*«tended to cities, islands and other portions of territory.^ It 
existed in Egypt, in Greece and indeed in all the ancient 
world. In these places of refuge the foreigner was received as 
well as the native. ** These six cities," reads the law given to 
the Levites, " shall be a refuge, both for the children of Israel 
and for the stranger and for the sojourner among them : that 
every one that killeth any person unawares may flee thither." ^ 
As superstition declined and private vengeance was displaced 
by the regulated action of judicial tribunals, these places of 
refuge ceased to exist ; but all the ideas with which the practice 
of asylum was identified did not perish with them. From hav- 
ing been so long accorded, hospitality and protection had come to 
i be regarded as the fugitive's privilege, and in the end each separate 
I state became a refuge for offenders against the laws of other 
^' nations.^ But the term right of asylum, though still used in 
this relation, gradually lost its ancient fitness. As the adminis- 
tration of justice improved, and the distrust of foreigners abated 
through familiarity of intercourse and the perception of common 
social interests, nations came to understand their rights and 
duties better, and the notion that protection was a right belong- 
ing to the fugitive disappeared. In its place was established 
the right of the state either to extradite or to expel any offender 
who comes within its jurisdiction.* In this relation the so-callec 
right of asylum is simply the right of the government either t( 

1 Bernard de 1' Extradition, vol. i, p. ii. ^ Numbers xxxv, 15. \ 

* Moore on Extradition, vol. i, § 5. 

* This right has been affirmed in the United States by the highest judicial authority. 
Ker vs, Illinois, 119 U. S. 436; In re Angelo de Giacomo, 12 Blatchford, 391. See, 
generally, Moore on Extradition, vol. i, §§ 86, 203. 
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grant or to withhold the privilege of residence within its terri- 
tories. But this right is to be exercised by the government in 
the light of its own interests, and of its obligations as a repre- 
sentative of social order. The right, therefore, is coupled with 
the duty, amply acknowledged by the multiplication of extradi- 
tion treaties, to abstain from asserting the sovereign power for 
the purpose of shielding individuals charged with crime from 
trial by the competent judicial authorities. The right of sover- 
eignty is conserved in determining the conditions and limitations 
under which the fugitive is to be delivered up. 
I When we speak of the right of asylum in respect to legations 
\ and consulates and to vessels, we have an admixture of ideas old 
'■ and new. On the one hand, we are confronted with the ancient 
I question as to the protection of the fugitive ; on the other hand, 
\ instead of dealing with early superstitions, we are required to find 
: a basis for such protection in the rights and immunities guaran- 
•; teed by international law. In considering these topics, I shall 
^ first discuss the subject of asylum in legations and consulates. 
In joining legations and consulates in the discussion it is 
not intended to imply that consulates are commonly invested 
with the immunities which attach to the residence of a diplo- 
id matic.^ officer/ Since the immunities of legations are, as will 
\ hereafter be maintained, intended to secure the personal inde- 
[ pendence of public ministers, they do not ordinarily belong to 
\ the offices of cohsuls, who, by the principles of international 
7 law, are not exempt from the local jurisdiction. As illustra- 
i^'tions of this distinction, I may refer to the consular conven-" 
tion between the United States and New Granada of jtSSp* 
the fifth article of which provides that consuls shall not enjoy 
\ »in either country the immunities granted to public agents 
\ I accredited in a diplomatic character. They may exercise cer- 
1 J tain special privileges, such as placing the arms of their country 
\ ''or other insignia of office over the consular door; "but," it is 
; further stipulated, 

those insignia shall not be considered as importing a right of jisylum, 
nor as placing the house or its inhabitants beyond the authority of the 
magistrates who may think proper to search them. 
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To the same effect is the fourth article of the consular conven- 
tion of 1855 between the United States and the Netherlands; 
and article 5 of the convention of May 23, 1878, between the 
same countries stipulates for the inviolability of the consular 
archives, but not for that of the dwelling or office. By the 
thirty-fifth article of the treaty between the United States and 
Salvador of December 6, 1870, it is declared that 

the contracting republics recognize no diglojRO^iLjic. character Jnjp^^su 
for which reason they will not enjoy in either country the immunities 
granted to public ministers accredited in that character. 



Nevertheless, consuls, as the representatives of foreign gov- 
ernments, are entitled to special respect and consideration. In 
some instances they are clothed with a diplomatic character, 
and are then entitled to diplomatic privileges. In countries 
'^^' i \\ where they exercise judicial power, as in barbarous or certain 
^ 5 \^ non-Christian lands, they are regarded as endowing with ex- 
'^•^traterritoriality the place where their flag is planted.^ Not 
infrequently consular offices are made inviolable by express 
agreement. The treaty with the German Empire of Decem- 
ber II, 1 87.1, stipulates that the local authorities shall not 
on any pretext invade the consular office or dwelling, " except 
in the case of the pursuit of crime.** By the second article 
of the treaty between the United States and France of 
November 14, 1788, it was provided that "they [consuls] 
shall place over the outward door of their house the arms of 
their sovereign,** which according to former usage imported 
inviolability. By the third article of the treaty between the 
same countries of February 23, 1853, it is stipulated that 
" consular offices and dwellings shall be inviolable. The local 
authorities shall not invade them under any pretext.*' The 
same stipulation is found in the treaties of the United States 
with Belgium of December 5, 1868, and March 9, 1880; with 
Italy, of February 8, 1868, and May 8, 1878; with Rumania, 
of June 17, 1881 ; and with Servia, of October 14, 1881. It 
is true that in every one of these instances of specific agree- 

1 Wharton's Commentaries on Law, § 170; Lawrence's Wheaton, 73, 74; 
7 Opinions of the Attorneys-General, 342, 495 ; 8 ibid, 380. 
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.ment, there is a stipulation, immediately following those just 
iquoted, that "mjjjgjjg|g&. shall those offices or dwellings be used 
|as places of asylum." A distinction is thus clearly marked 
between the inviolability of the office or dwelling, and its use as 
a shelter for fugitives from justice. But this distinction is not 
peculiar to consulates. ^ iperely sig»ifips thiat: tke pripLgiple of 
inyiolabilityjs noj^ witlkoyt ifer, UnTtit^tioii^, an^as ixqt io^ipisAle 
^CS^^ser^ By the seventh article of the treaty between the 
United States and Persia of December 13, 1856, it is provided 
that " the diplomatic agent or consuls of the United States shall 
not protect, secretly or publicly, the subjects of the Persian 
government.*' It is also a fact that in countries in which asylum 
under foreign flags is practised, consulates are sometimes used 
for that purpose, though not so frequently as legations. With- 
out, therefore, intending to predicate diplomatic immunities of 
the consular office or dwelling, it has been thought proper to 
include even exceptional cases of asylum by referring to consu- 
lates as well as to legations ; although, in the discussion of the 
principles that govern the subject, the argument will be con- 
fined to the privileges of diplomatic agents and the immunities 
of their offices or dwellings. 

11. Early Diplomatic Privileges and their Decadence, 

There is every reason to believe that soon after the establish- 
ment of permanent embassies in the fifteenth century, the 
dwellings of public ministers became fesoffs for persons 'Seeing 
either from violence or from legal prosecution. The abolition 
of cities of refuge and the decline of reverence for sacred 
places having left the fugitive without a sanctuary, he naturally 
sought shelter under the immunities of the public minister. 
At one time those immunities attained the most exaggerated 
proportions. They included not only the extraterritoriality of 
the minister and his suite, but also that of his dwelling or 
hotel, and of other buildings over which he placed the arms of 
his sovereign.^ In some instances ambassadors of a thrifty 

1 Embassies and Foreign Courts (London, 1885), 336; Martens, Guide Diploma- 
tique, §§ 33, 34. 
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turn realized enormous profits by hiring and granting their 
protection to houses which they then sublet to malefactors.^ 
In various places, as at Madrid, Venice and Rome, there 
existed what was known as the freedom of the ward or quarter 
{franchise des quartiers, as it -was commonly called), by which 
the immunity attaching to the minister's house was extended to 
the quarter of the city in which the house was situated. At 
Frankfort-on-the-Main, where foreigners were not permitted to 
stay during the election and coronation of the Emperor, it was 
customary at such times for ambassadors, by placing the arms 
of their sovereigns in conspicuous places, to take under their 
protection, as temporary resorts, whole districts, which were in 
that manner exempted from the jurisdiction of the local author- 
ities and even from taxes.^ Not only were officers of justice 
excluded from the exercise of their functions within the priv- 
ileged quarters, but it also appears that in some places the 
ambassador's permission was requisite in order that such officers 
might even traverse these quarters bearing the badges of fheir 
authority. Thus in 1680 the Marquis de Villars, ambassador 
of France at Madrid, demanded and obtained satisfaction from 
the Spanish government because the mayor of the city, accom- 
panied by his bailiffs, traversed his quarter without permission. 
The government, however, did not yield to the ambassador's 
demand without a protest, since nine years previously, in 1671, 
the King of Spain had declared that he was resolved to treat 
the ambassadors of each prince as those of Spain were treated 
at such prince's court ; and no fregdfi©^ of the ward was ac- 
corded in Paris.^ In 1684 the Spanish government notified all 
the ambassadors that for the future the exclusion of the local 
jurisdiction should apply only to their houses.* 

The immunity allowed to the ambassador's house and the 
quarter in which it was situated was also extended to his car- 
riage. In 1655 the Marquis de Fontenay, French ambassador 
at Rome, granted asylum to certain Neapolitan exiles and 

1 Lorimer's Institutes, 250. 2 Embassies and Foreign Courts, 337. 

* Martens, Causes Cel^bres (ed. of 1858), vol. i, p. 340. 

* Wildman's Int. Law, 127 et seq.; Bynkershoek, Foro Legatorum, xxi. 
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rebels; but, being unwilling to incur the expense of keeping 

them, he sought to send them back to Naples by water. As 

they were proceeding in the coach of the ambassador to the 

place of embarkation, seventeen of them were captured by the 

Pope's guard and taken to prison. The ambassador had an V 

audience of the Pope, and demanded the release of the captives 

and reparation for the affront. In the prolonged controversy 

that followed, the Pope complained of the protection granted 

by the ambassador to profligates and whatsoever was criminal 

in the Ecclesiastical State, and contended that the privileges 

of ambassadors ought not to extend so far. The ambassador 

answered that it did not appear that he had harbored any 

of the Pope's subjects, but only some Neapolitans whom 

he might lawfully protect against the persecutions of the 

Spaniards. It was finally agreed that the Pope should release 

those whom the ambassador should name, and that the 

Papal nuncio at Paris "should regulate with the King the 

reparation the ambassador demanded on account of the violence 

that had been done to his coach^ Here, as Wicquefort says, 

all the advantage was on the ambassador's side; since the Pope, by 
surrendering the prisoners, tacitly owned he had done better not to have 
arrested them, and that he had mq^e a noise for nothing.^ 

The gross abuse of the freedom of the quarter as a shelter 
for criminals of all descriptions, resulted in attempts to abolish 
it. The effort of the King of Spain to suppress it has already 
been referred to. In the latter part of the seventeenth century 
Pope Innocent XI resolved not to receive any ambassador who 
would not renounce the privilege.^ In consequence it was given 
up by the Polish ambassador in 1680, by the Spanish in 1682 
and by the English in 1686.^ Early in the year 1687, the Due 
d'Estr^es, ambassador of France, having died, the Pope, before 
another minister was sent, occupied the Farnese palace, which 
was the seat of the French embassy, proclaimed the abolition 

1 Wicquefort's Embassador, Digby's ed., 272. 

2 Martin, Histoirie de France, vol. ix, p. 78. 
* Embassies and Foreign Courts, 337. 
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of the freedom of the quarter and gave the French court notice 
of the fact, as well as of the renunciation of the privilege by 
other powers. Louis XIV, however, then King of France, 
announced with his customary arrogance that his crown should 
never be ruled by the example of others ; that God had estab- 
lished it for an example and guide to others, and that he had 
resolved, so long as he reigned, never to let it be deprived of 
any of its rights. Accordingly he sent another ambassador, 
Lavardin, with an armed force of seven hundred men to main- 
tain the privilege. The Pope answered him by a bull of excom- 
munication and the quarrel continued till 1693, when it was 
adjusted by a compromise.^ 

Notwithstanding its unreasonable character and pernicious 
effects, XhQ franchise des quartiers seems to have survived for a 
long time in spite of the efforts to suppress it. In 1759, the 
French minister at Genoa would not permit the local police to 
pass his hotel ;^ and as late as 1822 it was stated that at Rome 
certain legations, as those of France and Spain, still enjoyed a 
certain freedom of the quarter, which was carried so far that 
the Spanish ambassador would not permit police supervision in 
the neighborhood of his legation, except by guards attached 
to the mission.^ 

How, it may be asked, did such an exaggerated privilege come 
to prevail } The causes are manifold. It must be remembered 
that in the times when the privilege arose, the idea of territorial 
sovereignty — of the absolute jurisdiction of the state within its 
dominions — had not been fully realized. During a large part 
of what we usually term modem history sovereignty was not 
associated with dominion over the earth.* Even the feudal 
system, which linked personal duties to the ownership of land, 
did not establish this association, though it may have contrib- 
uted to its growth. But with the successful termination of the 
long struggle against the idea of universal dominion and with 

1 Martens, Causes Celebres, vol. i, p. 343 et seq. 

2 Embassies and Foreign Courts, 336 et seq. 
8 Martens, Manuel Diplomatique, § 30. 

* Maine, Ancient Law, 103. 
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the limitation of peoples to definite regions, the conception of 
territorial sovereignty and exclusive jurisdiction was gradually 
wrought out. The incompleteness of its realization in times 
comparatively recent is abundantly shown by various interna- 
tional conventions in which states have imposed servitudes 
upon their territories. Thus by the Treaty of Utrecht of 171 3, 
fishing rights were reserved to French subjects in territory ceded 
under that convention by France to England ; and by the treaty 
of peace between the United States and Great Britain of 1783, 
following the precedent set by the Treaty of Utrecht, similar 
rights were secured to American fishermen in British territory. 
As a further result of the imperfect conception of territorial 
sovereignty, we find jurisdiction parcelled out into various hands. 
Besides the courts under the control of the sovereign prince, 
there were tribunals administered independently by lesser author- 
ities and by ecclesiastics. These administrators of law, with 
the symbols of their authority in their coats of arms, which they 
placed above the doors of their palaces, shared with the monarch 
the exercise of jurisdiction. Even in insular England there 
were civil courts and ecclesiastical tribunals that subtracted 
something from the supremacy of the general law of the land.^ 

That the imperfect conception of the state's supreme and ex- 
clusive jurisdiction bears a causal relationship to the enjoyment 
of inordinate privileges by diplomatic agents, is more than prob- 
able. If the freedom of the quarter ever existed in Paris, writers 
on that subject fail to disclose the fact ; and it was in France 
that the power of the national government was first and most 
completely established over the ruins of mediaeval privilege. 
The authority of the crown scarcely surpassed that of the 
parliament of Paris, with its politico-legal functions, and along 
with the growth of royal power there was developed a systematic 
jurisprudence, displacing the prerogatives of the nobles and the 
ecclesiastics.^ But in the general absence of a conviction of the 
absolute sovereignty of the state within its dominions, it was an 
easy thing for persons endowed with exceptional immunities to 

1 Blackstone's Comm., book i, ♦iiy; book 3, *63. 

2 Hallam, Middle Ages, vol. i, p. 242 et seq. 
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exclude the exercise of local jurisdiction ; and it is a remark- 
able fact that when the inordinate privileges of ambassadors 
came to be a subject of complaint, the ground of objection 
was not so much that they infringed upon the rightful authority 
of the government, as that their exercise had fostered an abuse 
that menaced the public safety. As the representative of a 
sovereign prince or of the sovereign pontiff, the ambassador or 
nuncio bore a character at once privileged and inviolable.^ The >^ 

coat of arms of his sovereign, which he placed above the portal 
of his dwelling,^ not only guaranteed him freedom from moles- 
tation, but also imported authority. It was held that the 
ambassador had a right "to do justice in his own house upon 
those who depend on him."^ In 1603 the Marquis de Rosny, 
afterward known as the Due de Sully, who was sent by Henry 
IV to England as special ambassador to compliment James I on 
his accession to the throne, condemned one of his suite to death 
for killing an Englishman in a brawl, and invited the mayor of 
London to send officers to execute the sentence. The mayor 
took charge of the culprit and was preparing for his execution, 
when the Comte de Beaumont-Harley, ordinary ambassador of 
France, who opposed the sentence, procured a pardon from 
James and gave the offender his freedom. But while Henry IV, 
desiring not to mar the prevalent good feeling, took no action 
in the matter, his council and all France condemned the irregu- 
larity of the ordinary ambassador's procedure. Nor is it at all 
likely that James would have ventured to interfere, if the cul- 
prit had not previously been delivered into the custody of an 
English magistrate. 

1 " It is on this account," says Wicquefort, " that in several courts of Europe the 
embassadors set up the arms of their master over the gate of their palace ; and almost 
everywhere they have a chair of state, which denotes the presence of the master of 
the house. At the Congress of Westphalia, the houses of the embassadors and pleni- 
potentiaries were known by the arms of the sovereign whom they represented ; not 
only those of crowned heads, of republics and of the electors, but also those of the 
princes of Germany and Italy. The embassadors of the United Provinces, writing to 
the States General, do not fail to date their letters : " From the House of their High 
Mightinesses," not so much because they defray the expense of the embassy and pay 
the rent of the house, as chiefly because it is their representative that lodges there." 

2 Martens, Guide Diplomatique (Paris, 1866), § 29, note; Wicquefort, 266. 
* Wicquefort, 269. 
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As has been observed, the first opposition to exaggerated 
ambassadorial pretensions was occasioned by their abuse. While 
evidence of this fact is found in the controversy between the 
Pope and the Marquis de Fontenay, which has already been 
narrated, further confirmation of it is afforded by a case that 
occurred still earlier. In 1540 the Venetian republic sent an 
ambassador to Constantinople to conclude a peace. The Porte, 
having discovered what the envoy was authorized to concede, 
made large demands, a considerable part of which were secured. 
Subsequently it was found that the ambassador's instructions 
had been betrayed to the Porte by certain Venetian officials who 
were in the pay of France. On learning that they had been 
detected, these officials fled to the palace of the French ambas- 
sador, who granted them asylum. The Council of Ten, however, 
of whom one of the culprits was secretary, holding that there 
was no asylum for high treason, demanded their surrender 
and, being unable to obtain it, planted two pieces of cannon 
before the ambassador's palace and compelled their delivery by 
force. Francis I, then King of France, when he heard of this 
transaction, was so incensed that he refused for two months to 
give audience to the Venetian ambassador. When at last an 
audience was granted and the King asked the ambassador what 
he would do if he were treated as had been the ambassador of 
France, the Venetian replied : " Sire, if rebellious subjects of 
your Majesty had sought refuge in my house, I would have de- 
livered them up to the judges; and if I had done otherwise, I 
should have been severely punished by my republic.'* The per- 
tinency of this answer was, under the circumstances, so complete 
that the King was pacified.^ 

The opposition to exaggerated privileges which grew out of 
their abuse, was strengthened and endowed with purpose by the 
growth of the idea of territorial sovereignty and the coincident 
development of a regular and orderly administration of justice, 
based upon law. This movement is marked by the advent of 
the publicists, — those learned and philosophical writers on the 

1 Martens, Causes Cel&bres, vol. i, causes diverses, § i ; Blackwood's Magazine, 
vol. cxvi, p. 349. 
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laws of nature and of nations, who endeavored to reduce the 
intercourse of states to a system founded upon absolute in- 
dependence and equality. Of these, Grotius, though not the 
first, is conceded to be the foremost, example. His famous 
work, De Jure Belli et Pacisy published in 1625, is generally 
regarded as laying the foundation of the modern science of 
international law, and, if for no other cause, would be entitled 
to that distinction by virtue of the influence it has exerted. 
Grotius, arguing upon the reason of the matter, declared that 
whether the ambassador had jurisdiction over his family and 
suite, or whether his house was to be an asylum for all who took 
refuge there, depended upon the concession of the sovereign 
near whom he resided, since it was not a part of the law of na- 
tions.^ A century later, in 1721, Cornelius von Bynkershoek 
issued his great treatise, De Foro Legatoriim tain in Causa 
Civili quant Criminaliy a masterly exposition of the rights of 
legation, in which he declared that the privilege of asylum was 
so preposterous that Quintilian himself could not give color to 
it.2 The privileges which the law of nations conferred upon 
ambassadors were, he maintained, founded upon the necessity 
of protecting them in the exercise of their functions, — an end to 
the attainment of which the obstruction of justice by granting 
an asylum to criminals was in nowise requisite ; and he cited 
with approval a demand made by the States General for the sur- 
render of an oflFender who had taken refuge in the house of the 
English resident. 

It should be remembered, however, that these publicists, while 
their argument goes further, spoke in the presence of the gross 
abuses which have already been described; and although the 
justice of the complaint against those abuses was acknowledged, 
as shown by the partial abatement of the freedom of the quar- 
ter and its associated pretensions, nations did not readily aban- 
don the claim of asylum, which in the general estimation was 

^ Ipse autem legatus an jurisdiction em habeat in familiam suam, et an jus asyli in 
domo sua pro quibusvis eo confugientibus, ex concessione pendet ejus apud quem 
agit. Istud enim juris gentium non est. Grotius, II, 1 8, viii. 

2 Chap, xxi; cited by Wildman, Int. Law, § 127, and many other publicists. 
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identified with the immunity belonging to the ambassadorial 
residence. In the year 1726, the famous Duke of Ripperda, 
minister of finance and foreign affairs to Philip V of Spain, 
becoming distrustful of his security, fled to the house of the 
British ambassador at Madrid and disclosed to him the 
secrets of the Spanish cabinet in respect to negotiations with 
Austria in which the interests of England were adverse to 
those of Spain. The Spanish government demanded the fugi- 
tive's surrender, alleging that he had in his possession impor- 
tant state papers ; but in vain. The government then referred 
the matter to the council of Castile, which decided that he 
might be taken by force, since it would 

operate to the subversion and utter ruin [of sovereigns], if persons who 
had been intrusted with the finances, the power and the secrets of the 
state, were, when guilty of violating the duties of their office, allowed to 
take shelter under a privilege which had been granted to the houses of 
ambassadors in favor of only ordinary offenders.^ 

In accordance with this view, the duke was taken from the 
house, the ambassador submitting to avoid disturbance. The 
relations between England and* Spain were already exceedingly 
strained, and the seizure of Ripperda, though not the cause of 
the ensuing hostilities, was deeply resented in England. Vattel, 
who has been more widely read and quoted than any other 
writer on the law of nations, affirms, in respect to the opinion of 
the council of Castile, that "nothing could be said on this topic 
with greater truth and judgment'*; and Phillimore declares 
"that Spain was not guilty of any violation of international 
law." It may, indeed, well be admitted that the claim of the 
British ambassador to protect a traitor and at the same moment 
to reap the fruits of his treason was most unconscionable. 

In 1747 a merchant named Springer, a native of Russia dom- 
iciled in Stockholm, was convicted before a special commission 
as an accomplice in the crime of high treason. On the evening 
of the day on which he was to have been sentenced, he escaped 

1 Vattel, 494 et seq.; Martens, Causes C^l^bres, vol. i, cause vi; Phillimore, vol. ii, 
cciv; London Law Magazine and Review^ Nov. 1891, p. 93. 
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from prison in disguise and on pretence of being an English 
courier gained admission to the hotel of the English ambassador, 
Colonel Guideckens. On the refusal of the ambassador to sur- 
render him, the Swedish government surrounded the hotel with 
troops, searched all who entered it and caused the minister's car- 
riage to be followed by a guard. In consequence, Guideckens 
surrendered the culprit under protest, but subsequently, under 
instructions of his government, demanded redress. Failing to 
obtain it, he left Stockholm suddenly, by order of his king, 
without taking formal leave ; and as the Swedish government 
responded by ordering its ambassador away from London in the 
same manner, diplomatic relations were for the time suspended.^ 

III. Survivals of Asylum in Europe. 

By too readily inferring that the views of Grotius and Bynker- 
shoek were immediately admitted in the practice of states and 
that the more recent cases of invasion of diplomatic asylum to 
which I have adverted mark its termination, many writers have 
I |)een led to assert in terms too sweeping and absolute that the 
iiight to grant such asylum has long since ceased to be recog- 
nized in European countries.^ It has, indeed, ceased to be the 
rule ; but Jthere seems to be ample evidence that its decline was 
slow and not infrequently interrupted. Vattel, who was a 
diploriiatist as well as a publicist, doubtless wrote in reference 
to existing practices ; and in his great treatise, published in 1758, 

^ Martens, Causes Celebres, vol. ii, cause iv. Phillimore, vol. ii, ccv, says : " It 
seems clear that the conduct of Sweden was in accordance with the principles of 
international law." 

^ The following are examples : « In modern times the ambassadorial right of 
asylum, which gave rise to so many abuses, is abolished in all European states." 
Embassies and Foreign Courts (1855), 398. At the same time the author adds : ''A 
difference is, however, made between offences against the state and private crimes." 
Hall, Int. Law, 3d ed., 1890, says : ** In Europe, however, it has been completely estab- 
lished that the house of a diplomatic agent gives no protection either to ordinary 
criminals or to persons accused of crimes against the state." But he adds in a 
footnote that asylum was " revived " in Spain " for a considerable time." Woolsey, 
Int. Law, 6th ed., § 92, p. 138, goes still further, and says that 'Uhe usage, if we are 
not deceived, was never general throughout Europe, and even where it obtained, as 
in Rome and Madrid, was sometimes opposed and violated by the government." 
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while inveighing against a minister's taking advantage of his 
immunities in order "to aflford shelter and protection to the 
enemies of the prince and to malefactors of every kind, and 
thus screen them from the punishment they have deserved," he 
said : 

r^ I grant, indeed, that when there is question only of certain ordinary 
I transgressions, and these committed by persons who often prove to be 
\ rather unfortunate than criminal, or whose punishment is of no great 
f importance to the peace of society, the house of an ambassador may 
I well serve as an asylum for such offenders ; and it is better that the 
I sovereign should suffer them to escape, than expose the ambassador to 
I frequent molestation under pretense of a search after them, and thus 
I involve the state in any difficulty which might arise from such pro- 
l ceedings.^ 

G. F. de Martens, the eminent German publicist and coun- 
cillor, in his Pr^ciSy published in Gottingen in 1789, and re- 
published there in 1821, the year of his death, declared (§ 4) 
that asylum was still allowed for private crimes, though it was 
universally admitted that persons accused of crimes of state 
might be seized, if not given up.^ It was not till 18 15 that 
asylum was abolished at Rome, and then an exception was made 
as to persons charged with misdemeanors.^ 

That the decline of asylum was gradual, is not strange. Di- 
plomacy is always tenacious of its privileges. But apart from 
this fact, the recurrence of conditions resembling those in 
which the practice of asylum earlier found its justification has 
occasioned its revival at certain times and places, for the 
purpose of shielding fugitives from naked violence. In even a 
broader form than this it has appeared in Europe in the last 
half-century, though neither public opinion nor diplomatic 
usage would now tolerate its systematic employment, as in 
former times, for the purpose of obstructing the course of 
justice or of fostering political conspiracies. 

In the revolution in Greece in 1862, a refuge was granted 
both in legations and in consulates to those in danger of 

1 Also cited by Felice, Lemons (1830), vol. ii, p. 560 et seq, 

2 Also cited by Poison, Law of Nations, § 32. 
* Wildman, International Law, § 127 ^/ seq. 
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their lives. ^ During the persecution of the Jews in Moldavia, 
Wallachia and Servia in 1867, under cover of the laws relating 
to vagabondage, the British consul at Golatz made it known 
that in case of need a refuge could be found in the British con- 
sulate.^ It is true that both Greece and the Danubian prin- 
cipalities were more or less under foreign tutelage, though 
surely not so far as to enable foreign powers to control the 
authorities. But it is in Spain that the practice of asylum in 
Europe has been most recent and most extensive. For more 
than a decade prior to 1850 the country was in a chronic 
state of revolution. In 1841 the Chevalier d'Alborgo, chargi 
d'affaires of Denmark in Madrid, received into his dwelling 
the principal persons who had been engaged in a conspiracy to 
seize the Queen in her palace and overturn the government 
of General Espartero. In 1843 the Marquis of Casa Irujo, 
afterward Duke of Sotomayor, who had fallen into disfavor, 
found shelter under the roof of the same diplomatist ; as also 
did Seftor Salamanca, who, it has been alleged, corresponded 
from his asylum with General Narvaez and provided that officer 
with funds to pay the insurgent forces under his command. In 
1846, when those whom he had served had come into power, 
M. d'Alborgo was made a Spanish noble with the unequivo- 
cal title of Baron del Asilo, On the 26th of March, 1848, a 
new insurrection broke out, attended with the utmost confu- 
sion, to which the extraordinary measures of the government 
contributed not a little. All the guarantees of the constitution 
were suspended ; a council of war was substituted for the civil 
tribunals ; promiscuous arrests were made ; leading generals of 
the Progressist party were banished without trial and the 
streets of Madrid were made the scene of hostilities.^ While 



1 British and Foreign State Papers, vol. Iviii. 

2 IHd, vol. Ixii, p. 689. 

^ Foreigners did not escape violence. Among those who suffered was an inoffen- 
sive English Quaker, who was shot down by a soldier because, when challenged, he 
was unable, from stuttering, instantly to reply. In reporting this case to the Duke 
of Sotomayor, then minister of foreign affairs, Mr. Henry Bulwer, the British minister, 
lugubriously observed: ''Another Englishman has been killed, simply because he 
had an impediment in his speech.'' 
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these events were occurring, the houses of the foreign min- 
isters were filled with refugees. On the 15th of April the 
Duke of Sotomayor instructed Seflor Isturiz, the Spanish min- 
ister in London, to ask for the recall of Mr. Bulwer on the 
ground that he had directed " all his efforts and the influence 
of his official position " against the government to which he was 
accredited. As a convincing proof of this, it was alleged that 
his house at that moment served as a refuge for men implicated 
in the attempt against the government, and that "from that 
asylum they continue their machinations in concert with those 
without, in order to disturb anew the public order and tran- 
quillity of this capital." On May 3 this charge was brought by 
the Duke of Sotomayor to the attention of Sir Henry Bulwer, 
in the course of a conversation in which, according to the 
official report of the latter, the duke 

confessed it was customary in this country to give asylum to persons pur- 
sued for political offences ; that all Spanish governments have allowed 
this and all foreign agents have practised it, but that this custom had 
its limits. 

Sir Henry denied the charge of protecting conspiracy and 
declared that he had but one person in his house, — "a person," 
he said, " whom his family had begged me to keep, in order that 
he might not mix himself up further in revolutionary schemes, 
which he had given me his word not to do." In concluding his 
report of the conversation. Sir Henry says : 

I then asked him (the duke) whether he would relieve me from the 
disagreeable position of still retaining in my house the person, whom 
[sic] I had admitted to him was there, by giving me a passport for the 
said individual. He said he thought he might ; but having since told 
me that he could not furnish the said passport until some further time 
had elapsed, the gentleman in question, on my communicating to him 
what had taken place, left my house. 

A few days after this conversation, the Duke of Sotomayor 
sent officers out to search for Seflor Salamanca, his former 
partner in asylum, who, in the rapid shiftings of partisanship, 
had arrayed himself in opposition to the government of his 
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associate in the revolution of 1843. The first house visited was 
that of M. d'Alborgo, still chargi cC affaires of Denmark, whose 
Spanish title seems on this occasion to have operated to his 
disadvantage. For, says Sir Henry Bulwer, 

the police, under M. d'Alborgo's protest, enter the house of M. Alborgo, 
Baron del Asilo, and search every comer in it; in contradiction, I 
believe, to the immemorial custom in Spain, which has seen no similar 
instance, save the celebrated one of the Duke of Ripperda, and in con- 
tradiction to the recent recognition of an usage which it might have been 
well to tolerate, but not to reward. 

As Seflor Salamanca was not found in the Danish legation, the 
search was extended to the dwelling of M. d*Alborgo's neighbor, 
the charg^ d'affaires oi Belgium. Here entry was refused to 
the police, but on receiving a communication from the Duke of 
Sotomayor, the charg^ d'affaires assured the chief of police on 
his honor that the fugitive was not in the legation. "A strong 
force, however, of the police of the Ronda have surrounded the 
Belgian legation all yesterday and to-day," says Sir Henry 
Bulwer, in concluding his narrative. 

On May 14, 1848, the British minister was given his pass- 
ports, but not because he had assumed to grant asylum. The 
complaint, not that he had used, but that he had abused that 
privilege was only one of many, in large measure groundless, 
employed to cover the fact, which Sir Henry appreciated, that 
he was being made a scapegoat for Lord Palmerston, by whose 
direction he had communicated to the Duke of Sotomayor cer- 
tain officious criticisms and suggestions which the latter indig- 
nantly resented. On June 3 the Spanish minister in London 
communicated to the British government, from the Duke of 
Sotomayor, papers containing six different reasons for Sir 
Henry's dismissal. One of these was that the latter had 
afforded protection " to many of the individuals most conspicu- 
ous in the conspiracy of the 26th, sheltering them in his house 
and allowing them to communicate from thence with the ene- 
mies of the government." Lord Palmerston, besides denying 
the truth of the charge, said : 
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It is admitted by Sir Henry Bulwer that he conformed, on the occasion 
of the insurrection of the 26th of March at Madrid, to the custom which 
has long been estabUshed in that city, and according to which the houses 
of foreign ministers have been always open to afford sanctuary to politi- 
cal offenders until they might be able to find the means of leaving the 
country. . . . Her Majesty's government are quite ready to acknowl- 
edge that such a practice is in itself and in principle objectionable ; but 
while it continues to exist, a foreign minister could not without discredit 
to himself and to his government refuse to comply with it ; and I must 
be allowed to remark, that Her Majesty's government scarcely expected 
to find objections to that practice proceeding from General Narvaez, the 
Duke of Sotomayor or yourself. With regard to yourself, I need not 
remind you that the Earl of Clarendon, then Mr. Villiers, and British 
minister at Madrid, was able in 1836 to enjoy the great pleasure and the 
heartfelt satisfaction of affording you, when in danger, a temporary recep- 
tion under the diplomatic protection of his roof; and that he was after- 
wards so fortunate as to contribute to your permanent safety by facili- 
tating your removal from thence into Portugal. 

His Lordship also adverted to the protection of the Duke of 
Sotomayor by the Danish ckarg^, in 1843, ^tnd to the duke's 
subsequent recognition of that service ; and, after reviewing the 
five other causes of complaint and pronouncing them to be 
insufficient, he informed Sefior Isturiz that Her Majesty could no 
longer continue to receive him and that he would " probably 
think it expedient to return to Madrid," — a suggestion which 
the minister immediately adopted.^ 

Nor was the granting of asylum at Madrid unknown after the 
incidents just narrated. In the revolutionary period of 1865-75, 
which, in respect of disorder and violence, reproduced the decade 
of 1840-50, the practice was resumed. In 1873, after the abdi- 
cation of Amadeus,. Marshal Serrano, who had taken an active 
part in placing that prince on the throne, was hunted by a mob. 
He fled from house to house, but at last repaired to the abode 
of the British minister, Mr. Layard, who subsequently disguised 
him and accompanied him by rail to Santander, where he 
embarked on a steamer for St. Jean de Luz.^ Two years 

1 British and Foreign State Papers, vol. 38, pp. 928-1050. 

2 Annual Register, 1873, p. 226. 
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later Mr. Gushing, then minister of the United States at Madrid, 
who, in addition to long diplomatic experience, possessed extraor- 
dinary knowledge of international law and practice, promised 
Seftor Castro an asylum in his legation, and in reporting his 
action to his government observed that the granting of protec- 
tion to political refugees in legations in the Spanish capital was 
a common usage which no one disputed. Seftor Castro was not 
in the end compelled to seek the diplomatic shelter. This fact 
Mr. Fish, then secretary of state, in view of the attitude of the 
United States in former cases, pronounced to be "fortunate," 
and with that sturdy practical sense for which he was pre-emi- 
nent, declared further : 

The frequency of resort in Spain to the legations for refuge . . . may 
be accounted for by the prevalence of " conspiracy as a means of chang- 
ing a cabinet or a government," and the continued tolerance of the usage 
is an encouragement of this tendency to conspiracy. It is an annoy- 
ance and embarrassment, probably, to the ministers whose legations are 
thus used, and as facilitating and encouraging chronic conspiracy and 
rebellion, it is wrong to the government and to the people where it is 
practised — a wrong to the people, even though the ministry of the time 
may not remonstrate, looking to the possibility of finding a convenient 
shelter when their own day of reckoning and of flight may come.^ 

It may have been observed that in the cases which have 
been found in Europe since the first quarter of the present 
century, the claim to grant asylum has assumed a new aspect. 
Formerly it was in regard to common crimes that the privilege 
was conceded, while in respect to political offences the right 
was denounced and violated. Now, asylum for common 
offenders is no longer heard of ; it is for political refugees that 
it is claimed and tolerated. This fact possesses a manifold 
significance. It marks, in the first place, the growth of the 
idea of justice through the administration of law ; in the second 
place, and partly as the result of that growth, it denotes the 
subsidence of asylum, both in principle and in practice ; lastly, 
it shows an abrasion of former political conceptions. The 
judicial trial of common crimes having been secured, the 

1 Wharton's International Law Digest, vol. i, § 104, pp. 685-686. 
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obstruction of the ordinary course of law was conceded to be 
inadmissible. But in politics a new principle appeared, to 
introduce temporary confusion. The principle of liberty, 
enforced by the exercise of "the right of revolution,'* threw 
society into a violent ferment, in which the political offender, if 
not extolled as a hero, was regarded as falling within Vattel's 
category of " persons who often prove to be rather unfortunate 
than criminal." It was because of this change in popular ideas, 
and not by a perversion of his language, that political offenders 
were to some extent accorded the benefit of his opinion that 
for unfortunates " the house of an ambassador may well serve 
as an asylum," and that it was better "to permit them to escape, 
than expose the ambassador to frequent molestation under pre- 
tence of a search after them, and thus involve the state in any 
difficulty which might arise from such proceedings." If any 
evidence were needed, in addition to that afforded by state 
papers, of the effect upon diplomatic asylum, wherever it has 
survived, of the development of criminal administration and 
the change in political conceptions, we might refer to the cog- 
nate fact that political offenders, who in former times were 
almost the only persons delivered up, are to-day exempt from 
the system of extradition that enmeshes the common criminal.^ 
Experience, however, has taught that opposition to government 
may represent the spirit of anarchy rather than of liberty ; that 
revolution can as readily destroy republics as monarchies ; that 
elective magistrates, constitutional rulers and hereditary despots 
may alike fall by the hand of the assassin. Though the United 
States, instructed by its own tragedies, has not been alone in 
adhering to the principle that persons who murder or attempt to 
murder the head of the state or members of his family are not 
to be treated as political offenders,^ it has shown its repugnance 

1 Moore on Extradition, vol. i, § 205. 

2 Moore on Extradition, § 208; Treaty with Belgium, June 13, 1822, art. iv; with 
Luxemburg, Oct. 29, 1883, art. iv. These treaties were concluded while the impres- 
sion made by the assassination of Garfield was still fresh. After the assassination 
of Lincoln and the disclosure of the plot to murder his cabinet, the United States 
applied to foreign governments to give up any of the malefactors who might find 
refuge within their jurisdictions, and John H. Surratt, one of those charged with 
complicity, was captured and brought back from Alexandria, Egypt. Moore on 
Ex. § 208, note 4. 
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to disorder by condemning, more emphatically perhaps than any 
other nation, the concession of diplomatic asylum to revolution- 
ists, and by refusing, so far as seemed practicable, to grant it. 
Its attitude on this subject has been most frequently defined in 
the case of American nations, the practice in connection with 
which I shall next proceed to consider. 

IV. Asylum in America, 

In the United States, where the supremacy of the local law 
is rigorously maintained, diplomatic asylum has never existed. 
With this exception, it is believed that examples of it may be 
found in every independent American state. In the countries 
that were formerly Spanish colonies, the practice may be said 
to have been inherited ; and in some of them it has been so far 
extended as to include persons resting under civil and commer- 
cial responsibilities.^ The principal excuse for its continuance 
has been found in the constantly recurring tumults which fill so 
many pages in the history of American republics; and which, 
by reason of their partisan complexion, Mr. Seward once de- 
scribed as representing a "chronic revolutionary condition." ^ 
Moreover, there is a general impression that these tumults, 
which are often attended with little bloodshed, are character- 
ized by great vindictiveness and cruelty on the part of the vic- 
tors towards those who are temporarily vanquished. Humanity, 
therefore, is invoked to sustain the practice of asylum ; and it is 
stated that the practice exists and is maintained with at least 
the tacit consent of the local government, which recognizes it 
as a wholesome and beneficent usage. To what extent these 
arguments are justifiable, I shall endeavor to ascertain by the 
examination of actual cases which have chiefly been found in 
those rich but too often neglected repositories of authoritative 
usage — the volumes of diplomatic correspondence. The cases 
arising in each country will be grouped, and the groups will be 

1 Albertini, Derecho Diplomatico en sus Aplicaciones a las Republicas Sud-Ameri- 
canas, pp. 1 51-152. 

2 Wharton's Int. Law Digest, vol. i, § 104, p. 678. 
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presented in a chronological order determined by the date of 
the latest case. When the review shall have been completed, 
and the facts shall have been disclosed, we shall know whether 
and how far asylum has been acknowledged as a right by the 
peoples among whom it has been granted ; whether it has been 
administered prudently and fairly and within legitimate bounds ; 
whether it has been gratefully accepted as a humane and benefi- 
cial usage, or whether it has been endured as an abuse which 
has been forced upon protesting governments by the joint com- 
pulsion of foreign representatives, contending for excessive and 
unequal privileges, and sometimes animated with that spirit of 
international morality so inimitably expressed by Lowell : 

Our nation's bigger'n their'n an* so its rights air bigger. 

I. Venezuela, 

"In 1858," says Rafael Seijas, the eminent Venezuelan pub- 
licist, 

there occurred in Caracas a case which the charges d'affaires of France 
and England pretended to invest with a special character, and in 
which they alleged that the principles of European public law were not 
applicable to America. 

The controversy arose with the granting of asylum by the 
French charg^ to General Monagas, then lately driven from the 
presidency of Venezuela. In order to consider the situation 
thus created, Sefior Urrutia, Venezuelan minister of foreign 
relations, invited the diplomatic corps to a conference, which 
was held on the 26th of March. Besides Seiior Urrutia, there 
were present the diplomatic representatives of the United States, 
France, Great Britain, Spain, Brazil and the Netherlands. 
Sefior Urrutia proposed as a necessary basis of discussion that 
General Monagas should be placed at the disposal of the gov- 
ernment, and after some debate a protocol was drawn up and 
signed by all present. By this protocol it was agreed that Gen- 
eral Monagas should, in writing, place himself at the disposal of 
the government, at the same time promising that he would not 
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oppose the progress of the revolution ; that this declaration 
should be transmitted by the charg^ d'affaires of France to the 
Venezuelan government, whose members pledged their word 
that General Monagas should not be subjected to trial or in any 
way molested, but that he should be treated with decorum and 
respect ; that he should be accompanied to his house by the 
governor of the province, and that the French minister or any 
other member of the diplomatic corps desiring so to do might 
go with them ; that there should be in the house two respecta- 
ble persons appointed by the government to see that the general 
was well treated and not subjected to insult ; that his wife and 
one of his sons should be allowed to accompany him, and that 
his other children, the members of the diplomatic corps and all 
persons not inspiring the government with distrust might come 
and go as they pleased ; that the Venezuelan government 
would be responsible for his safety while he remained in his 
dwelling, and that at the expiration of his stay, which was to be 
as brief as possible, he should be given a safe-conduct for him- 
self and his family to go to a foreign country, where they were 
to remain as long as was necessary for the peace of Venezuela. 
The diplomatic corps individually and collectively pledged their 
word to make every effort within the sphere of their moral 
actiofiy in order that the promises made by General Monagas in 
his letter of submission might be effective. 

General Monagas wrote his submission, but the government 
of Venezuela, while abstaining from any act of violence, repu- 
diated the protocol and compelled Seftor Urrutia to resign. 
On April 21, Sefior Toro, his successor, informed the mem- 
bers of the diplomatic corps, (i) that the government of Vene- 
zuela considered the co-operation of the foreign representatives 
in the case as merely an exercise of their good offices, and 
the signing of the protocol by them as only a solemn testimo- 
nial of the promise made to General Monagas by Sefior Urrutia; 
(2) that the government did not consider the foreign represen- 
tatives as parties to that promise, or believe that they intended 
to interfere in the domestic affairs of Venezuela, which could 
not be tolerated. Mr. Fames, the minister of the United 
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States, replied that this declaration contained an exact defini- 
tion of the significance and character of the paper, which bound 
only the honor and good faith of the government ; and his 
opinion was concurred in by the representatives of Brazil and 
the Netherlands. The charg^ d'affaires of Spain said that the 
diplomatic corps had been called in as "intercessor, mediator, 
witness, and then as a party in a certain manner and to a cer- 
tain extent,'* though he disclaimed any purpose to intervene in 
Venezuelan affairs. 

On the 16th and isth of April, Mr. Levrand and Mr. Bing- 
ham, the representatives of France and Great Britain, who seem 
at the time to have lived in the same building, complained that 
their dwellings had been violated, and suspended diplomatic 
relations. It seems that the Venezuelan government had re- 
quired the delivery of two persons called Gutierrez and Gius- 
eppe, whom the French representative was protecting, and had 
also, for reasons which it deemed sufficient, prevented the 
departure of General Monagas, though the promise in regard to 
his safety was kept.^ Seflor Toro defended the action of the 
government. He claimed for Venezuela the same rights that 
were accorded to governments in Europe, and asserted the rule 
laid down by Baron C. F. de Martens, that if a minister grants 
asylum to persons prosecuted for crimes or offences, the govern- 
ment may not only surround his hotel, to prevent the escape of 
the culprits, but, if the minister refuses to give them up on the 
solicitation of the competent authority, may also take them by 
force.2 On the sth of May the commanders of certain French 
and British ships of war assumed to demand reparation, which 
the Venezuelan government refused to grant.^ The diflSculty 
was adjusted by negotiation.* 

1 Other grievances also were alleged. Mr. Bingham complained of having been 
burnt in effigy — an act which Sefior Toro sought to explain by saying that it 
occurred on the day of the Feast of the Resurrection, when it was customary in 
Catholic countries as a pastime to hang up and burn something early in the morning 
in commemoration of the treacherous disciple. 

2 Guide Diplomatique, Geffcken's ed., § 29. 

' Seijas, El Derecho Internacional Hispano-America.no, vol. ii, pp. 78-94. 
* In his message to the Congress, April 12, i860, the Vice-President of Venezuela 
says: "This incident, the account of which will be presented by the minister of 



26 POLITICAL SCIENCE QUARTERLY, [Vol. VII. 

2. Peru, 

In Peru, not inaptly described as "that classic country of 
revolution/* ^ diplomatic asylum has often been granted, but it 
has also been plainly denied. In 1853 the governor of one of 
the provinces seized some political agitators who had sought 
shelter in a consulate of the United States. Mr. Marcy, then 
secretary of state, though a strenuous asserter of the rights of 
his government, held that 

neither the law of nations nor the stipulations of our treaty with Peru 
recognize the right of consuls to afford protection to those who have 
rendered themselves obnoxious to the authority of the government under 
which they dwell. 

He further said : 

The subsequent course of the governor, in sending to the consulate and 
arresting the insurgents, cannnot be condemned by this government. 
The national flag was not insulted, nor the national dignity affected by 
this proceeding. The former had been unwarrantably used. . . . The 
government of the United States would not permit such an abuse of a 
foreign flag by a foreign consul to be made with impunity.^ 

These views, however, were applied to the case of a consul. A 
year later the minister of the United States at Lima asserted, 
apparently without disapproval, the right of the legation to 

foreign affairs, happily terminated in a manner satisfactory to our national dignity, 
and gave rise to certain negotiations which will be only made known to you by that 
department. It is but justice to make honorable allusion here to the licentiate, Jos6 
St. Jago Rodriguez, to whom was confided in Paris the special mission of explaining 
to the French government the true character of the proceedings adopted by the 
executive power relative to Mr. Levrand. . . . Subsequently the friendly relations 
between the two countries . . . have definitely recovered the genuine cordiality of 
former times." Br. & For. St. Pap. vol. 51, p. 1305. How long diplomatic relations 
between Great Britain and Venezuela remained in suspense, I am not informed. It 
appears, however, that a Postal Convention between the two countries was signed by 
the British Minister at Caracas, May i, 1861. Ibid.^ vol. 52, p. 944. The message of 
the Vice-President of Venezuela refers to the disturbance of relations with France, but 
not with England. 

* Don Federico Elmore, quoted in Bello, vol. ii, note HH, p. 332. 

2 Whart. Int. Law Dig. § 104. In an instruction to another minister, Mr. Marcy 
said that a consul of the United States in Nicaragua had no right, as such, " under 
the law of nations, to make his dwelling an asylum for persons charged with crimes 
or offences against that government." Ibid. 
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grant asylum. The occasion of this assertion was the commu- 
nication to the diplomatic corps on January 23, 1855, of a 
circular containing a decree of the revolutionary government 
that had been installed on the fifth of that month, to the effect 
that " the ex-generals and all the refugees in the legations or on 
the foreign vessels** should "leave the republic for the isthmus 
of Panama, or go by that route.** The minister of the United 
States replied that as foreign legations were "entirely extra- 
territorial,** and as the government of Peru had no jurisdiction 
either over them or over foreign vessels of war lying in her 
ports, he presumed that the object of the circular "was to notify 
the Peruvian citizens in asylum in this legation, that they should 
prepare to leave the republic,'* and was not intended " to aflfect 
or in any manner diminish the privileges secured to the under- 
signed by the law of nations.** ^ The British minister, "as an 
act of pure courtesy,*' wrote that " the only refugee in the lega- 
tion of Her Britannic Majesty was General Echenique, who left 
on yesterday*s steamer**; but he also commented upon the 
" unbecoming tone of command ** that pervaded the circular, and 
declared that he did " not admit that the provisional government 
of Peru'* had "the right to issue orders on subjects which con- 
cern Her Britannic Majesty's legation, or the commanders of 
her war vessels.*' Of the same purport was the reply of the 
French minister, who, however, further informed His Excellency 
that he should ask him "at the proper time," to give the refu- 
gees in the French legation a sum of money sufficient " to take 
them abroad " and a " passport without designation." The 
minister of Brazil, while deploring that " the necessity should 
exist in Peru of having recourse to the exercise of the right of 
asylum established in times when misfortune had need of every 
species of guarantees against the barbarity of the middle ages," 
declined, without consulting his government, to enter into a dis- 
cussion of the right in question, which had been " officially rec- 
ognized and constantly respected by all the governments** in 
Peru since its independence. If the present government, he 
continued, desired to introduce changes, he would communicate 

1 Lawrence's Wheaton (1863), ^^^^ '37' 
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the fact to his government : meanwhile, he was obliged to inform 
His Excellency 

that, whatever be these changes, they cannot take effect without the 
previous accord of the whole diplomatic body, which enjoys them as an 
acquired right ; as it does not seem conformable to the laws of equity 
that the present refugees should be treated with greater severity than 
their predecessors in misfortune. 

He therefore declined, as his colleagues had done, to give his 
refugees the directions contained in the decree.^ 

Ten years later the question of asylum arose again in Peru. 
In May, 1865, General Canseco, then engaged in an attempt to 
overthrow the government of General Pezet, was sheltered in 
the house of Mr. Robinson, the American minister. The Peru- 
vian government having protested against this act, the diplo- 
matic corps agreed on the following points : (i) That apart 
from inhibitions in their instructions or in conventional stipula- 
tions, there were limits to the privilege of asylum which the 
prudence of diplomatic agents ought to counsel ; (2) that the 
diplomatic corps adopted the instructions given by Brazil to its 
minister, according to which asylum was to be conceded with 
the greatest reserve, and only for such time as was necessary in 
order that the fugitive should secure his safety in another man- 
ner — an end which it was the duty of the diplomatic agent to 
do all in his power to accomplish. It was also agreed that 
these rules, which, in the absence of authoritative instructions, 
were adopted provisionally, should apply only to offences prop- 
erly called political. The Peruvian government declined to 
accept these conclusions, objecting with great force that as they 
left everything to the discretion of the diplomatic agent, they 
afforded no solution of the difficulty then existing.^ 

In the following October a new minister of the United States, 
Mr. A. P. Hovey, set out for Peru with instructions to recognize 
only the government of General Pezet, and if, when he arrived 
at the Peruvian capital, he found the revolutionary party in 

1 Bello, ed. 1883, vol. ii, HH, p. 332. 

2 Pradier-Fodere, Cours de Droit Diplomatique, vol. ii, p. 79. 
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power there, to report the facts and await further directions.^ 
On the 6th of November, a few days before Mr. Hovey's arrival 
at Lima, General Canseco, who seems to have had a safe deliv- 
erance from the American legation, captured the city and as- 
sumed control, only to be displaced in three weeks by Colonel 
Prado,who, at the instigation of certain officers of the army, was 
proclaimed dictator.^ When defeated at Lima, General Pezet, 
with some of his ministers, fled to Callao and escaped on foreign 
men-of-war.^ Four of his cabinet, however, sought asylum in 
the French legation, where they remained unmolested till near 
the close of December. On the 19th of that month the central 
court decreed their arrest on charges of peculation, conspiracy 
and treason, and the government subsequently requested M. 
Vion, consul of France and charg^ d'affaires ad interim^ to 
deliver them up, which he refused to do. Admitting that the 
privilege of asylum had been abused, he declared that its bene- 
fits " amply compensated for a fault inspired by the sentiments 
of humanity."^ 

On December 20, 1865, Mr. Hovey informed his government 
that several applications for asylum had been made to him by 
Peruvian citizens charged with crime against the republic, and 
that he had refused to grant them.^ He added : 

A different practice has prevailed in Peru, and the houses of foreign 
ministers have become little less than the abode of criminals who flee 
from the vengeance of the law. It seems that this practice is highly 
censurable and leads to very evil consequences. ... I have refused to 
recognize the doctrine of asylum as practised in this country, until I am 
otherwise directed by the Department of State.^ 

The receipt of Mr. Hovey^s despatch was acknowledged with- 
out comment, and upon this implied approval he acted till his 
position was expressly sanctioned.'' 

In consequence of Peru^s war with Spain, the discussion 

1 Dip. Cor. 1866, part 2, p. 617. 2 jud, p. 621. * Ibid, p. 618. 

* Pradier-Fodere, Cours, vol. ii, p. 79 et seq. 

*He cited as authority for his action : Wheaton, § 18, p. 416 ; Woolsey, Int. 
Law, § 92 b ; Poison, Law of Nations, § 31. ^ Dip. Cor. 1866, part 2, p. 624. 

■^ Dip. Cor. 1866, part 2, p. 629; Ibid. 1867, part 2, p. 736. 
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thus begun was interrupted for more than a year. But on Jan- 
uary 15, 1867, a conference of the diplomatic corps was held, 
at the summons, and under the presidency, of the minister of 
foreign affairs, Seftor Pacheco. All the members of the corps 
were present but Mr. Hovey, who, though unable to attend, 
on the same day communicated his views to Senor Pacheco in 
writing, as follows : 

I believe that Peru is entitled to all the rights and privileges of a 
Christian nation, and as such should be placed precisely in the position 
of the United States, France, England and other Christian countries, 
and that the doctrine of asylum cannot be properly claimed or enforced 
here unless it be to shield persons from the violence of a mob. As 
soon as a legal charge of crime is made, whether political or not, I hold 
it to be the duty of the minister in whose legation the offending party 
has taken refuge to deliver him up to the legal authorities demanding 
his arrest. . . . Notwithstanding this view, if the government of Peru 
should feel disposed to concede greater privileges to others, I, as the 
representative of my government, would expect to be entitled to the 
same privileges granted them. In conclusion, I would briefly say, while 
I have the honor to represent my country, I shall claim no right here 
that my government would not accord to the representative of Peru in 
Washington.^ 

At the conference Senor Pacheco presented this communica- 
tion and, arguing that " the right of asylum was introduced in 
Spanish America on the pretext of a pretended humanity," 
asked that it should be abolished. M. E. P. de Lesseps, ckargS 
d'affaires of France, replied that the meeting was called to con- 
sider the regulation of the right and that he was not empow 
ered to discuss its abolition. The conference then broke up. 
The instructions of M. de Lesseps, which proceeded from 
M. Drouyn de Lhuys, French minister of foreign affairs, were to 
the effect that since the right of asylum only facilitated the 
departure from the country of men who could not remain in it 
without peril both to themselves and to the government, it was 
too conformable to the sentiments of humanity for France to 
forego it ; especially as it appeared by the agreement of the 
diplomatic corps at Lima of May, 1865,^ in which the European 

1 Dip. Cor. 1867, part ii, p. 738. ^ Supra, p. 28. 
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and a majority of the American representatives concurred, that 
the right was generally admitted in America, if exercised within 
the limits of prudence and good faith.^ 

On the 2 1 St of January the diplomatic corps held a meeting to 
consider what further steps should be taken before conferring 
again with the Peruvian government. At this meeting Mr. 
Hovey proposed the following resolutions : 

1. The diplomatic body here assembled resolves that they, and each 
of them, jointly and severally, acknowledge and recognize Peru as a 
Christian nation. 

2. As each Christian nation should, by international law, be entitled 
to all the rights properly claimed by others, therefore — Resolved: That 
Peru is entitled to the same rights and privileges, through her diplomatic 
agents abroad, that we, as representatives near the government of Peru, 
are respectively entitled to have, and that we cannot in justice claim 
more than our respective governments accord to the representatives of 
Peru. Therefore, 

3. Resolved: That we recognize the law of nations, as relating to the 
questions of asylum, to be the same as practised in the United States, 
and in England, France and other Christian nations of Europe. 

The diplomatic corps did not accept these resolutions, but in 
reporting the fact to the Department of State, Mr. Hovey made 
a statement which is so significant that I am compelled to quote 
the following passage :• 

I do not believe that the history of Peru can furnish a single example 
where the innocent have been shielded by asylum ; nearly all the cases 
of which I have heard are those applying strictly to citizens of Peru 
charged with conspiracy or treason. One case, that of Captain Carwell, 
an Englishman, turned upon the point of his cdntempt of court in an 
order made for the delivery of property. Refusing to obey the warrant 
of the court, he fled for protection to the English legation, from whence, 
after eleven months, he made his escape, still refusing to obey the 
orders of the court, and taking with him the property in dispute. An- 
other case, which transpired shortly before my arrival, was that of Gen- 
eral Canseco, Vice-President of the republic, charged with conspiracy 
against the government; he remained in the legation of the United 

1 Pradier-Fodere, Cours, vol. ii, pp. 79-83. 
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States some three or four months^ where he was in daily communication 
with his co-conspirators. At length he agreed with President Pezet to 
exile himself to Chili upon the payment of one year's salary ; he re- 
ceived the pay, was permitted to depart, landed in two days upon the 
coast of Peru, and a few weeks afterwards returned with an invading 
army to the walls of Lima. The third case involves the question now 
pending between France and Peru. ... As no person arrested by the 
government upon any charge has as yet suffered the extreme penalty, 
it is apparent that the plea of cruelty or barbarity cannot be sustained as 
the cause for giving asylum. Peruvians were dealing with Peruvians, 
and should, in my opinion, have been left to their own laws and courts. 
The practice of giving asylum has been and still is a prolific source of 
revolutions in, and the instability of, the South American republics. . . . 
If there should be a single unfriendly minister to the government here 
(and there always is), his legation at once becomes the asylum and 
headquarters of the conspirators against the government. ... In my 
opinion that man will prove a benefactor to South America who breaks 
down this ancient relic of barbarism and aids in bringing the guilty to 
the quick punishment of the laws against which they may have offended. 
... It need not be feared that the innocent would suffer ; these peo- 
ple are peculiarly mild in their punishments, and crime is not as com- 
mon in Lima (excepting conspiracy) as it is in Europe or in the United 
States. Since I have resided here not a single execution has taken 
place, although five or six several attempts have been made to revolu- 
tionize the government or kill the President.^ 

What a commentary on the argument of M. Drouyn de Lhuys 
that the granting of asylum was required not only to secure the 
observance of the principles of humanity, but also to rid the 
country of the perilous presence -of conspirators ! 

When Mr. Seward received Mr. Hovey's despatches, he 
said : 

I observe that . . . you have taken these positions, viz, : That Peru 
is entitled to all the rights and privileges of a Christian nation, and as 
such should be placed precisely in the position of the United States, 
France, England and other Christian countries, and that the doctrine 

^ Dip. Cor. 1867, part ii, p. 736. As an example of the "more than Christian 
charity " of the Peruvians in their political contests, Mr. Hovey transmits to Mr. 
Seward, June 28, 1867, a decree of the Congress ordering the remains of Grand 
Marshal Ramon Castilla, who died on the 30th of May while at the head of a rebellion 
against the government, to be brought to Lima and deposited in a mausoleum of mar- 
ble for which i6,ocx} soles were appropriated. 
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of asylum cannot be properly claimed or enforced in Peru, unless it be 
in exceptional cases recognized by the universal law of nations ; that as 
soon as a legal charge. of crime is made, whether political or not, you 
hold it to be the duty of the minister in whose legation an offending 
party has taken refuge to leave him without interference to the authori- 
ties demanding his arrest. Again, that you claim no diplomatic power 
or right in Peru that your government does jiot accord to the represen- 
tative of Peru in Washington. 

These positions are altogether approved.^ 

On the 29th of January another conference with the Peruvian 
government was held, SefLor Pacheco presiding. There were 
also present Mr. Hovey ; Mr. Barton, acting charg^ d affaires of 
Great Britain; M. de Lesseps, chargi d'affaires of France; 
Signor Cavalchini, minister resident of Italy; Mr. Eldridge, 
chargd d'affaires of Hawaii ; Seilor Benavente, envoy of Bolivia ; 
Seiior Martinez, envoy of Chili ; Senhor Varnhagen, minister 
resident of Brazil. Senhor Varnhagen said he would not con- 
tend that asylum was a right, nor would he discriminate be- 
tween American and European nations. But as a diplomatic 
agent in Europe, he had observed that asylum had been granted 
in revolutionary periods in Spain, Italy and Portugal, and even 
in France during the revolution of 1848, probably with the 
effect of preventing acts of inhumanity. A declaration abolish- 
ing it would destroy diplomatic inviolability, which would also 
be endangered by denying asylum in a special case. Serious 
questions might sometimes arise between foreign ministers and 
the secretary of foreign affairs, depending on the more or less 
conciliatory character of the latter. He thought, therefore, that 
asylum should be maintained as a practice in order to avoid 
greater difficulties. 

Seiior Martinez, acting under the instructions of 'his gov- 
ernment, abstained from discussing principles and limited him- 
self to the consideration of asylum as a humane usage, which 
had its origin in political agitations that excited the passions. 
It had frequently happened that when those who had been in 
asylum were leaving it to occupy high stations, those who had 

1 Dip. Cor. 1867, part ii, p. 763. 
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been in power were obliged to seek shelter under the diplo- 
matic roof. Nevertheless, the government of Chili, though con- 
vinced that the practice of asylum had been abused and that 
it caused unpleasant discussions with foreign ministers, had 
deemed it advisable not to abolish the custom altogether, but 
to regulate it by fixed principles and confine it to certain 
cases, particularly to those in which the life of the refugee 
was endangered. 

M. de Lesseps said that it was necessary before all things to 
save the principles of inviolability and extraterritoriality. If it 
was intended to deny the principle of inviolability and admit the 
possibility of violence against the house of a minister, he did not 
feel authorized to enter into the discussion.^ 

Seiior Benavente was authorized to concur in the regulation 
of asylum, but not in its abolition. He said that according to 
the assertions of MM. Varnhagen, Cavalchini and de Lesseps, the 
practice was known in Spain, Portugal and Italy, and that 
Signor Cavalchini knew of a case of temporary asylum in the 
United States during the civil war. 

Mr. Hovey replied that the practice did not exist in the 
United States, and that if a case had occurred and the govern- 
ment had demanded the delivery of the transgressor, he would 
have been given up. If a special custom had existed in 
Peru, it could be a subject of discussion between the govern- 
ment of the country and the foreign ministers ; but in order 
that a custom might acquire the force of law, it must have ex- 
isted for a long time and without controversy : the diplomatic 
corps had no right to create new rules of international law. 

Seiior Pacheco did not regard the ideas expressed by Seflor 
Martinez as incompatible with the position of the Peruvian 

• 

^ It is obvious that the argument presented by Senhor Varnhagen and M. de 
Lesseps involved a confusion of ideas. This is suggested later by Sefior Pacheco, 
and will be fully demonstrated when we reach the discussion of general principles. 
There is no logical connection between the exemption of the house of a minister from 
violence, and the concession to him of a right to protect offenders against the demands 
of the lawful authorities. The confusion on this subject, as will hereafter be ex- 
plained, arises from a misconception of the origin and nature of the immunities of 
diplomatic residences. 
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government, which admitted asylum in the case of danger of 
death, as a rule of international law. But if the government de- 
manded the delivery of a person indicted for a crime, he should 
be given up. 

Mr. Barton suggested : "after sentence." 

Seflor Pacheco replied that the accused should be surrendered 
for trial. As to the argument that the abolition of asylum would 
impair the immunities of foreign ministers, Seftor Pacheco 
observed that, if this were so, he would be forced to believe that 
in countries where there was no asylum diplomatic immunities 
did not exist. Repudiating also the alleged obligations of 
humanity, he invoked the testimony of all present that no act of 
violence had ever been committed in Peru to justify such an 
argument, and he referred besides to the penal legislation of the 
country, in which capital punishment was limited to certain 
cases of murder. He had been happy to hear the declaration of 
Senhor Varnhagen, that asylum was not a right, but he could 
not accept his observation as to questions possibly arising from 
the lack of a conciliatory disposition on the part of the secretary 
of foreign affairs. A question of principle could not be solved 
by considering personal traits, and if there happened to be an 
obstinate foreign secretary, there might be a foreign minister 
equally obstinate. 

M. de Lesseps said he had not expected that the conference 
would result in placing the members in different positions, and 
he hoped that, without reference to principles, they would, in 
deference to public opinion, come to an agreement. For him- 
self, he would accept a decision based on the instructions of the 
minister of Chili, the ideas of Senhor Varnhagen, his own in- 
structions, or the ideas which Seflor Pacheco himself might 
express in writing after mature consideration. 

Seflor Pacheco said that he had been studying the subject 
for more than a year. He was about to read a memorandum 
containing the conclusions of his government, when, owing to 
the lateness of the hour, it was suggested that the document 
should be sent to the dean of the diplomatic corps. The con- 
ference was then adjourned. 
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In this memorandum, which was duly transmitted on the ist 
of February, Seiior Pacheco ably sustains, both by argument 
and the citation of authorities, the views presented by him in 
the conference. Moreover, he forcibly remarks that although 
the frequency of changes and commotions in South America 
has been alleged as an excuse for asylum, those who have en- 
gaged in them, conscious that to-morrow they may be treated 
according to the measure of their own conduct, have gener- 
ally abstained from acts of cruelty or ferocity which some- 
times occur in lands where, because the government is more 
stable, the attempt to overthrow it generally lasts longer and 
excites greater vindictiveness. Nevertheless asylum had, said 
Seflor Pacheco, been granted in Peru, not only to those in pos- 
sible danger of losing their lives, but also to all classes of per- 
sons : to those terrified by fancied persecutions ; to those 
against whom judgments had been pronounced by the legal 
authorities; and to those who wished to rid themselves of 
obligations purely civil. Such a practice, which put a veto upon 
the administration of justice, constituted a refusal to recognize 
the sovereignty and independence of the nation and injured its 
highest rights. In conclusion Seiior Pacheco made the following 
declarations : 

1. That the Peruvian government will not hereafter recognize diplo- 
matic asylum as it has been practised up to the present time in Peru, 
but solely within the limits assigned to it by the law of nations, which 
are sufficient to include the exceptional cases which might arise in this 
matter. 

2. That, as diplomatic asylum exists in the states of South America, 
and therefore the legations of Peru in those states enjoy its exercise, 
Peru renounces on her part the right of her legations in such states to 
the said privileges, and denies the same to the legations of such states 
in Peru.^ 

Against these declarations there does not appear to have been 
any protest. The ministers of Chili and Brazil, while reserving 
any question that might be raised, referred the matter to their 
governments ; but the former stated that he was not aware of 

1 Dip. Cor. 1867, part ii, pp. 739-745. 
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the existence in Chili of "anything extraordinary or excep- 
tional " to affect " the modern law of nations in the matter of 
asylum/* Mr. Hovey formally accepted the Peruvian declara- 
tions, and afterward communicated to the government a general 
order of the admiral commanding the squadron of the United 
States in the Pacific, accepting the conclusions of the memoran- 
dum and applying them to his vessels.^ On May 30, 1867, the 
Peruvian minister in London reported that Lord Stanley, then 
secretary of state for foreign affairs, having read the memoran- 
dum, had concurred in the views of the Peruvian government. 
His lordship remarked that if any f^enians were to take refuge 
in an embassy in London, it would be ridiculous to suppose that 
the British government would have no right to reclaim them. 
The right of asylum had, he said, been greatly abused, and he 
hoped that it would be limited and finally done away with 
altogether.^ 

Within a year from this time a series of events in another 
South American state contributed something to the fulfilment 
of Lord Stanley's hope. That state was Paraguay. 

John Bassett Moore. 



^ The text of this order is not given by Mr. Hovey. But he communicates to Mr. 
Seward, without dissent, the version of it given by the minister of foreign relations in 
his report to the Peruvian Congress, which is as follows: "The admiral says that 
asylum had not been granted to this time except from motives of humanity; but as 
in his opinion that practice had only existed through the tolerance of the Peruvian 
government, that government formally repudiating it, the vessels of war of the United 
States ought to conform fully and in good faith to the wishes of the Peruvian govern- 
ment in a matter which exclusively concerns it and its subjects." 

2 Dip. Cor. 1867, part ii, p. 773. 
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IV. Asylum in America {concluded). 

3. Paraguay, 

Under the rule of F. S. Lopez in Paraguay, the years 1867 
and 1868 present a scene of exceptional disorder, aggravated 
by a war waged against that country by the allied forces of 
Brazil, the Argentine Republic and Venancio Flores, the 
invader of Uruguay. On October 14, 1867, Mr. Washburn, 
then minister of the United States at Asuncion, apprehending 
that Lopez might order the city to be evacuated, said : 

Should the evacuation of the town be ordered . . . , it is uncertain 
whether the foreigners will or will not be permitted to remain. If they 
are not, I apprehend that many will ask admission to my premises and 
request protection, which it would be hard to refuse and might be 
embarrassing to grant. As against the enemy, however, I have not 
hesitated to say that this legation will give whatever protection it can 
to whosoever, save notorious criminals, may resort to it in time of 
danger. 

Replying on January 14, 1868, Mr. Seward, then Secretary 
of State, said : 

Your intention to afford asylum in the legation to those who may 
resort to it, save notorious criminals, as far as it can be done without 
compromising your neutral character or that of your country, is ap- 
proved. 

On the approach of the Brazilian fleet in February, the evac- 
uation of the city was ordered. Mr. Washburn, however, re- 
fused to leave, and many persons applied to him for shelter. 

197 
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Numbers were turned away ; but he received about thirty of 
various nationalities, among whom were two Americans named 
Manlove and Bliss, and an Englishman named Masterman. On 
February 22, Mr. Washburn informed the minister of foreign re- 
lations that the critical- condition of affairs in and near the 
capital had rendered it necessary for him to take into his 
"service" several persons in addition to those previously con- 
nected with the legation, at the same time transmitting a list 
of all those then "employed" by him. On this list were 
Manlove and Bliss. To this communication the minister of 
foreign relations replied on the following day. Adverting 
to the fact that the city had been transformed into a military 
post, subject to the orders of its commander, he declined to 
recognize Manlove and Bliss as members of the legation. In 
order to "avoid unpleasant incidents" they might, he said, re- 
main in the legation building ; but they could not be allowed 
to go out, lest they might be arrested by the guards, who had 
"orders not to let any persons but public officials go about." 
On the 24th of February, Mr. Washburn wrote another note, 
saying that he had omitted to specify Masterman as one of 
the persons attached to the legation and including his name 
with those previously transmitted. This note, however, was 
not sent till the 4th of the ensuing April. On the 3d of March, 
Manlove, while riding on horseback through the streets of 
Asuncion, was arrested for a breach of military regulations, 
but escaped, after a violent colloquy with the authorities. A 
few days later he was again arrested on the street for another 
violation of military regulations, and held as a prisoner. Mr. 
Washburn demanded his release, but wheii the authorities 
refused to grant it, discontinued the discussion and referred 
the correspondence to his government, at the same time declar- 
ing that the arrest of Manlove appeared to be "a great affront " 
to the legation, "if not a direct violation of its rights." No 
representations on the subject, however, appear to have been 
made by the Department of State.^ 

1 The circumstances under which Manlove was admitted to the legation of the 
United States by a man of such high character as Mr. Washburn forcibly illustrate 



No. 2.] ASYLUM IN LEGATIONS AND IN VESSELS. 199 

On the 20th of June, the minister of foreign relations officially 
inquired of Mr. Washburn whether Senhor Leite Pereira, a Por- 
tuguese subject, was in the legation, and if so, why he remained 
there. He also requested a list of all persons who, without 
belonging to the legation, were sheltered in it. Mr. Washburn, 
while disclaiming any "obligation, except as a matter of cour- 
tesy,** to respond to inquiries pertaining "to the internal affairs" 
of the legation, stated that Leite Pereira, who had formerly 
acted as consul of the King of Portugal, came to the legation 
with his wife on the i6th of June "in the quality of guests,** 
though he added: "Of his motives in coming here I am not 
further informed than that they are founded on the representa- 
tions of Mr. Cuberville, at present in charge of the French 
consulate.*' Mr. Washburn also furnished a list of twenty-eight 
persons of various nationalities in the legation, not men- 
tioned in his note of February 24 as belonging to it. On 
June 27, the minister of foreign relations wrote that Leite 
Pereira was " sheltered in the legation of the United States in 
contravention of all governmental regulations,'* and asked that, 
as he was "accused *' and must "appear before the proper tribu- 
nal," he be delivered to the police officer who would present 
himself at the legation two hours after the delivery of the note. 
When the officer appeared, Mr. Washburn refused to comply 

the liability of asylum to abuse. According to Mr. Washburn, Manlove was an 
adventurer who, after serving in the army of the Confederacy in the civil war in the 
United States, made his way to the scene of conflict in South America, where he 
succeeded by a ruse in getting through the lines of the allies and sought service 
under Lopez. His design, which was made known to Mr. Washburn before it was 
presented to Lopez, was to obtain from the latter blank commissions duly signed and 
executed, and, returning with them to the United States, to fit out cruisers to prey 
upon the commerce of Brazil as the Alabama and other Confederate cruisers obtained 
in England had preyed upon the commerce of the United States. As this projected 
violation of the neutrality laws of the United States was communicated to him in 
confidence, Mr. Washburn, while discouraging it as not likely to succeed, thought he 
should abstain from revealing it. Lopez, when the plan * was presented to him^ 
locked Manlove up as a spy and deliberated several weeks on having him shot; but 
in the end he was released and his expenses were paid to Asuncion. When the order 
was issued to evacuatg the city, Manlove was, it would seem without justifiable cause 
and most unfortunately, received into the legation of the United States, which Mr. 
Washburn declared to be " for the time United States territory." History of Para- 
guay, vol. ii, pp. 216-223. 
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with the minister's request, but promised to answer his note on 
the following day. In his answer, dated June 28, Mr. Wash- 
burn, arguing upon the immunities of legations and citing the 
statement of Vattel that for persons charged with " ordinary 
transgressions," and often " rather unfortunate than criminal," 
the house of an ambassador might well serve as an asylum, 
said : 

Under such circumstances I most respectfully request that the specific 
charges against Mr. Leite Pereira may be made known to me, when, if 
they shall be of the grave character that shall require it, he will be 
advised that this legation can no longer give him an asylum. 

On July 1 1 the minister of foreign relations addressed to Mr. 
Washburn an extended review of the correspondence and of the 
circumstances out of which it arose. In answer to Mr. Wash- 
burn's quotation from Vattel, he cites a subsequent passage of 
the same writer, in which it is declared that 

it belongs to the sovereign to decide, on occasion, how far the right of 
asylum which an ambassador claims as belonging to his house is to be 
respected ; and if the question relates to an offender whose arrest or 
punishment is of great importance to the state, the prince is not to be 
withheld by the consideration of a privilege which was never granted for 
the detriment and ruin of states.^ 

It was in view of this passage, the minister said, that he had 
requested that "Leite Pereira should be placed in the hands 
of justice." He also referred to the fact that the motive origi- 
nally assigned for permitting the legation to be used as an 
asylum, was the approach of the Brazilian fleet, and that it was 
"nearly five months since the two hostile vessels appeared and 
were momentarily in the port of Asuncion." " Since that time," 
he continued, 

disagreeable circumstances have occurred between this ministry and the 
legation of your Excellency through the provocations given by your 
refugees, and, nevertheless, not one of them has left that residence in 
fulfilment of the orders of the government, and on the contrary, others 
are received, as is proved by your notes. . . . Laying aside, then, the 
question of the residence of your Excellency in Asuncion, where there 

^ Vattel, book iv, ch. 9, par. 48. 
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iare no objects of diplomatic attention,^ I proceed to state to you that 
the ostensible motive of the asylum given by the American legation hav- 
ing ceased, that asylum must also cease, especially as it has begun to 
seriously affect the military regulations of the post and the most precise 
orders of the government. ... In view of what has been stated, I 
request you will please dismiss from your hotel to-morrow, before sun- 
set, the said Leite Pereira, as well as all the other individuals who, not 
belonging to the legation, are at present in it, some as guests and others 
in other capacities, as your Excellency expresses it. 

When the demand of the minister of foreign relations was 
made known in the legation, all to whom it was intended to 
apply went away, except Bliss and Masterman. On July 13 
the minister of foreign relations asked that they, too, be dis- 
missed, since they were " accused of crimes not less grave than 
the others whose dismissal '* had been required. Mr. Washburn 
declined to dismiss them, on the ground that he would be abdi- 
cating his functions and rights as minister if he acknowledged 
that the government might ask for the surrender of persons 
whom he considered as members of his legation. He said that 
Masterman had .come to reside in the legation as a medical 
attendant in the preceding September, and that when the list 
of February 24 of persons belonging to the legation was trans- 
mitted to the government on the 4th of the ensuing April, no 
objection was made to his inclusion in it. As to Bliss, who was 
included in the list of February 22 as well as in that of Feb- 
ruary 24, it was admitted that the government had promptly 
refused, on the 23d of that month, to recognize him as belong- 
ing to the legation, and had announced that he must confine 
himself to the legation premises, since he would be liable to 
arrest if found outside of them. " For the lasjt three months," 
said Mr. Washburn, Bliss had scrupulously observed this injunc- 
tion and, besides, had been of great assistance to him in his 
official duties. It seems that Bliss, who possessed considerable 
knowledge of languages, was a roving literary hack, and that 
both he and Masterman had been to some extent in the employ 

^ The note of the minister of foreign relations is dated at Luque, where the 
government then was. 
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of the government before they took up their residence in the 
legation. The minister of foreign relations, alleging that the 
two men were implicated in a conspiracy against the govern- 
ment and were sheltered as criminals, refused to recognize Mr. 
Washburn's claims in regard to them, and demanded their 
expulsion or delivery. Mr. Washburn still refused to yield, 
though he promised, as they were charged with holding commu- 
nication with persons outside, to keep them as close prisoners 
in the legation till he could send them out of the country, or 
till such time as the government should not object to their being 
set at liberty. Under these circumstances they were not dis- 
turbed in the legation. But they were seized while accompany- 
ing Mr. Washburn to the United States man-of-war Waspy in 
order to depart with him out of the country. 

On September 26, 1868, Mr. Washburn, who had resigned 
and was then on his way to the United States, sent to the 
Department of State from Buenos Ayres a despatch in which, 
besides describing the deplorable condition of affairs in Para- 
guay, he said : 

Lopez pretended some three or four months ago to have discovered 
some sort of a conspiracy, and after arresting almost all the foreigners, 
demanded of me that I should deliver up to the tribunals those who had 
sought asylum in my house at the time the Brazilian fleet went to Asun- 
cion in February last. To defend these men^ from the clutches of 
Lopez, I had a correspondence with the government long enough to 
make a volume of diplomatic despatches. It was all in vain, however. 
They all had to go ; though none, except Bliss and Masterman, were 
taken by force. 

Owing to the situation in Paraguay, this despatch of Sep- 
tember 26 conveyed to the Department of State the first report 
from Mr. Washburn as to the affairs of his legation since the 
17th of the preceding April. Apart from describing Bliss and 
Masterman as "members" of the legation, all the information 
it afforded as to their seizure and the abandonment of the lega- 
tion by other individuals, was that contained in the passage 

1 In writing this account, Mr. Washburn evidently overlooked the case of Leite 
Pereira, who was received into the legation June i6. 
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above quoted. The correspondence to which it refers and from 
which the narrative of those incidents has been derived, was 
transmitted with a despatch from Buenos Ayres, October 5, 
1868. On the 1 8th of November, the despatch of September 
26, but not that of October 5, having been received at Wash- 
ington, Rear Admiral Davis was ordered to Paraguay to take 
such measures as might be found necessary * 

to prevent violence to the lives and property of American citizens 
there, and, in the exercise of a sound discretion, to demand and obtain 
prompt redress for any extreme insult or violence that may have been 
arbitrarily committed against the flag of the United States or their 
citizens. 

In a letter to the Secretary of the Navy, preceding the issu- 
ance of this order, Mr. Seward says : 

Mr. Washburn's despatch conclusively shows that the situation of all 
foreigners, including United States citizens, at Asuncion is greatly im- 
perilled, and that especially Porter C. Bliss and George F. Masterman, 
United States citizens ^ lately in some way connected with the United 
States legation, have suffered personal violence and have perhaps been 
murdered. 

At the same time Mr. Seward stated that the merits of the 
controversy could not be understood until the correspondence 
should have been received ; and it was for this reason that the 
admiral was invested with such general discretion. 

When Admiral Davis sailed from Buenos Ayres for Asuncion 
he took with him General Martin T. McMahon, Mr. Washburn's 
successor, who had set out for his post in September. In a 
despatch dated on the United States flag-ship Waspy off Angos- 
tura Batteries, Paraguay, December 11, 1868, General McMahon 
reports what had transpired. Immediately on arriving oflF the 
Batteries on the third of December, Admiral Davis addressed 
a note to President Lopez, stating that the American minister 
was on board and saying : 

As an indispensable preliminary step to the presentation by General 
McMahon to your Excellency of his credential letter, I have to request 

^ This was an error, Masterman being an Englishman. 



204 POLITICAL SCIENCE QUARTERLY. [Vol. VII. 

that Messrs. Bliss and Masterman, the persons arrested and detained in 
Asuncion while under the protection and attached to the legation of the 
previous United States minister, be restored to the authority of the 
United States flag. 

In an interview with the admiral held on shore later in the 
day, President Lopez urged that Bliss and Masterman were 
guilty of serious crimes and were not members in good faith of 
the United States legation, and that they were then actually 
undergoing trial ; nevertheless, confiding in the justice of the 
American government, he said he would deliver them up, though 
he requested the admiral to withdraw his assertion that they 
were under the protection of and attached to the legation, lest 
it might seem that the point had been conceded. On the 4th 
of December the admiral withdrew his first note and substi- 
tuted another, in which he omitted all reference to the Ameri- 
can minister and merely requested the delivery of the prisoners 
as " individuals " without reference to their status. On these 
terms Bliss and Masterman were, after further correspondence 
intended by the government of Paraguay to save all its conten- 
tions, surrendered with expressions of amity on both sides. 

It is equally foreign from my purpose either to animadvert 
upon the desperate and sanguinary character of Lopez, or to 
pronounce judgment upon the criticisms which Mr. Washburn 
in his History of Paraguay makes upon the amicable course of 
General McMahon, and of Admiral Davis and other prominent 
naval officers, in their dealings with the Paraguayan President. 
But it is remarkable, as affecting both the so-called right of 
asylum and the expediency of giving it countenance, that, while 
it was the principal source of Mr. Washburn's difficulties, 
neither the instructions of Mr. Seward nor the subsequent cor- 
respondence complain of the refusal of the Paraguayan govern- 
ment to permit its continuance, though among those who were 
forced to abandon the legation were several American citizens. 
It was only in behalf of Bliss and Masterman, the one an 
American and the other an Englishman, who were not arrested 
in the legation but outside of it, that redress was asked by 
Admiral Davis ; and in their case the claim of official connec- 
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tion with the legation, whether rightly or wrongly alleged, car-^ 
ried with it the assertion of the personal immunity which the 
diplomatic character generally confers. 

The account of this case would be incomplete if we failed to 
notice the fact that from the time Leite Pereira came to the 
legation it was closely policed, probably fifty men, as Mr. Wash- 
burn stated, being kept on guard day and night. 

4. Guatemala. 

In May, 1870, Mr. Corbett, British minister in Guatemala, 
gave asylum to one Granadas, who was eluding prosecution for 
rebellion and whom Mr. Hudson, the minister of the United 
States, had refused to shield. On hearing that Granadas was 
in the British legation, the minister of foreign relations inquired 
of Mr. Corbett whether it was true. Mr. Corbett declined to 
answer, holding that "according to international usages" no 
one had a right to ask " any explanations " as to what occurred 
"within the house of Her Britannic Majesty's representatives.*' 
The minister of foreign relations, while admitting "the doc- 
trine of immunity as . . . taught by the practice of enlightened 
nations," declined to accept Mr. Corbett's contention, since it 
might wholly defeat the action of justice and "establish the 
most complete immunity for abuses committed within the habi- 
tation of a foreign agent." Meanwhile, soldiers were stationed 
about the British minister's dwelling, with orders to arrest 
Granadas, if he attempted to escape. Nor were they with- 
drawn till, by the acceptance of conditions offered by the gov- 
ernment, Granadas obtained permission to leave the country. 
Not long afterward the British minister went away on leave, 
and as his going was popularly attributed to the Granadas inci- 
dent, the Guatemala government at his instance pronounced 
the surmise to be groundless.^ 

Three months after his departure from the British legation, 
Granadas and another revolutionist appeared on the Guatemalan 
border with five hundred men, and stirred up an insurrection 

1 Foreign Relations, 1870, p. 443. 
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which resulted in the overthrow of the government. During 
the attendant commotion, the protection of the legation of the 
United States was extended to all parties and all nationalities. 

The authorities [said Mr. Hudson] have in no instance objected to 
my action, but approved my course and claimed the protection of the 
legation. . . . Humanity called for the part I bore, and where there 
was so much to be justly apprehended, I believed my conduct would 
be excused, if not fully warranted, in acting in that behalf. 

To these representations Mr. J. C. B. Davis, Acting Secretary 
of State, responded : 

The efforts which you have made for the general protection of life and 
property, during the recent hostilities in Guatemala, meet with the ap- 
proval of this department.^ 

5. Salvador, 

In the revolution in Salvador in 1871, the deposed President, 
Dueftas, found refuge with General Torbert, minister of the 
United States. The new government immediately placed a 
guard about the legation and demanded that the fugitive be 
surrendered for trial, promising that his life should be spared. 
General Torbert, "having," as he declared, "due respect for 
the sovereignty of the state," with the concurrence of Seilor 
Dueftas accepted the guarantee of his life and delivered him to 
the agents of the government. Referring to this transaction, 
Mr. Fish, then Secretary of State, sent General Torbert a copy 
of certain instructions to Mr. Bassett, minister to Hayti, of 
December 16, 1869,^ and said : 

Having, however, whether for sufficient reasons or otherwise, granted 
a refuge to Mr. Dueiias, you thereby incurred an obligation which, it 
might be said, more or less implicated the honor of this government in 
its exact fulfilment. It appears that Mr. Duenas assented to his own 
surrender. This assent, however, may be regarded as so important an 
element in the case that it would have been preferable if it had been 
given in writing. This would have made it a matter of record, which 
might have been used in possible contingencies to refute a charge that 
the surrender was contrary to the wishes of the refugee.' 

1 For. Rel. 1871, p. 542. 2 Jnfra^ p. 214. " For. Rel. 1871, pp. 693-695. 
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In April, 1872, chaises against Seiior Dueftas were presented 
to the Congress for various malfeasances in office, including 
the embezzlement and misappropriation of funds, usurpation of 
office and nepotism, and for assassination in unlawfully causing 
ex-President Barrios to be shot. The Senate, .after investigation, 
remitted the charges to the ordinary tribunals, and it was sur- 
mised that the trial might end in a death sentence.^ Mr. Fish, 
on being so informed, instructed the legation in that event to 
express to the government the expectation that the pledge 
given to General Torbert would be observed.^ This contin- 
gency did not arise. On July 22 the prisoner was sent under 
guard to La Libertad en route for Panama, the government 
having taken his bond with five sureties in JS 10,000 each that 
he would not return to Salvador within four years without the 
permission of the authorities, and having required "the hypoth- 
ecation of all his large estate to abide the result of the civil pro- 
cedures against him." ^ 

6. Bolivia, 

In 1874 an attempt at revolution, aided by a mutiny in the 
army, brought up the question of asylum in Bolivia. As many 
as thirty Bolivian citizens applied to Mr. Reynolds, minister of 
the United States, for protection against the action of their 
government. To all applicants he replied that "for criminal 
offences against the laws of the country, the American flag 
could afford no protection"; and that "for offences purely 
political," he "felt assured that the government and the admin- 
istration of President Frias would not molest the parties impli- 
cated." "It was," he said, "common for the defeated party in 
any revolution" in Bolivia to seek "protection under foreign 
flags," and especially "under the flag" of the legation of the 
United States. Consequently he had extended protection to 
only two persons, named Criales and Poso, both of whom had 
filed statements to the effect that they were "not engaged, 
directly or indirectly, with arms in the mutiny " ; and that they 
apprehended molestation because of false reports made to the 

1 For. Rel. 1872, p. 530. ^ Ibid, p. 536. ^ /^j^. p. 541. 
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government by their personal enemies. Subsequently the min- 
ister for foreign affairs informed Mr. Reynolds that there were 
no charges of crime against either of the refugees, but that the 
government wished him to know that Poso once before " took 
refuge under the flag of the United States during the time that 
Mr. Markbreit was American minister, and at the same time 
was in conspiracy against the lawful government of Bolivia " ; 
and that he was again attempting to do the same thing, by 
"communicating with outside .parties to the injury of the gov- 
ernment." Mr. Reynolds responded that if further acts of that 
character were alleged, he would notify Seftor Poso that he 
could no longer enjoy the protection of the legation. This 
response the minister for foreign affairs accepted as "com- 
pletely and highly satisfactory." 

On March 20, 1875, Mr. Reynolds reported another attempt 
at revolution, in which the government palace at La Paz was 
partially burned. Recurring to the subject on April 7, he said: 

I have refused asylum in this legation to all persons engaged in the 
burning of the palace building. ... I was impelled to make this 
decision from the fact that, had they succeeded in their attempt to 
completely destroy the building by fire and set match to the magazine 
of powder, the United States would have had no legation-room in La 
Paz, if indeed any * minister resident * living. The further fact that the 
government of Bolivia could rightfully demand them as criminals, to be 
tried by the courts of the country for incendiarism and murder, was 
a serious obstacle to my receiving them in asylum.^ 

In the following October a Bolivian named Suarez ran into 
the legation and was followed by a police officer, who, finding 
that Mr. Reynolds was absent, awaited his return. When 
Mr. Reynolds arrived, Suarez informed him that he desired 
protection, since there could be no accusation against him of 
a criminal character, though he might be charged with political 
offences on the 20th of the preceding March. The police 
officer knew nothing as to the charges, having received only 
verbal orders to arrest Suarez and take him to police headquar- 
ters. Mr. Reynolds declined to grant asylum, and advised 

1 For. Rel. 1875, pp. 82-89. 



No. 2.] ASYLUM IN LEGATIONS AND IN VESSELS, 209 

Suarez to respond to any charges against him. Mr. Fish, then 
Secretary of State, approved the minister's course, saying that 
it had been "the universal practice" of the United States "to 
discountenance the granting of asylum by its diplomatic and 
consular officers." The practice, he said, was "believed to 
have no good reason for continuance, to be mischievous in its 
tendencies, and to tend to political disorder " ; and the gov- 
ernment of the United States, while "not able of itself to do 
away with the practice," had "not failed on appropriate occa- 
sions to deprecate its existence and to instruct its representa- 
tives to avoid committing it thereto " ; for the practice must 
necessarily prove "a cause of annoyance and embarrassment to 
the minister, and tend to bring about questions of a vexatious 
and troublesome nature," Which it was desirable for both gov- 
ernments to avoid.^ 

7. Mexico, 

In January, 1877, during the revolution which resulted in the 
elevation of General Diaz to the presidency of Mexico, General 
F. O. Arce, an opponent of Diaz, upon the occupation of 
Mazatlan by the forces of the latter, took refuge in the Ameri- 
can consulate. A few days afterward, the consul informed the 
commander of the Diaz forces. Colonel Ramirez, that General 
Arce was under the protection of the consulate, whereupon the 
colonel gave assurance that the consulate would be respected. 
On February 20, Mr. J. W. Foster, then minister of the United 
States at the city of Mexico, learning that General Arce had 
taken refuge in the consulate and that there was a possibility 
of trouble with the military authorities growing out of the fact, 
wrote as follows : 

It is to be borne in mind that the consulate does not possess the 
right of extraterritoriality, and that while it is an act of humanity to pro- 
tect defenceless persons from mob violence and hasty revenge during 
the transition of governments, it is advisable to avoid giving permanent 
protection to political refugees, and thus prevent conflicts with the local 
authorities. 

1 For. Rel. 1876, p. 17 et seq. 
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It turned out that before these instructions were written a 
body of armed men had, in the absence of the consul and with- 
out his knowledge and consent, taken General Arce from the 
consulate, and that Colonel Ramirez, upon the complaint of 
the consul, had promised to restore General Arce and punish 
the officer making the arrest. But as the captive was not re- 
turned, and no steps were taken toward reparation, Mr. Foster 
presented the facts to the minister for foreign affairs, who sub- 
sequently informed him that instructions had been sent to the 
military commandant at Mazatlan to make a report of the affair, 
and assured him " that the government would not fail to punish 
any officer who should be found wanting in courtesy to the 
consul or to his flag." The case does not appear again, and 
it is probable that nothing more was done ; indeed, before the 
matter was presented to the minister for foreign affairs. General 
Arce called upon Mr. Foster, having arrived in the city of 
Mexico under his parole to report as a prisoner to President 
Diaz.^ 

8. Colombia. 

During the insurrection in Colombia in 1885, in which Colon 
was raided and burned, the President by executive decree 
levied a war contribution on certain Colombian citizens. On 
their refusal to pay it, an order was issued for their arrest, when 
the Argentine minister at Bogota went to the house of one of 
them, Seilor Uribe by name, and escorted him through the 
public thoroughfare to the apartments of the legation in one 
of the city hotels. A decree was then issued requiring all hotel 
keepers to furnish the government with the names of their guests, 
whereupon the Argentine minister removed to Seilor Uribe's 
house and gave him asylum there. To meet this counterplot, 
the minister for foreign affairs sent out a circular note in which, 
after adverting to the great moderation the government had 
exhibited toward the insurgents, he expressed ' the hope that 
the diplomatic corps would not place the government under the 
necessity of demanding the surrender of persons for whom the 

1 For. Rel. 1877, pp. 398-4oa 
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authorities might for any cause whatever be searching, since 
it could not be supposed that any foreign representative, there 
being no question of defending such refugees against barbarous 
maltreatment, would desire to " mix himself up in our unhappy 
domestic conflicts." Having endeavored, but in vain, to induce 
their Argentine colleague to give Seilor Uribe up,^ the mem- 
bers of the diplomatic corps replied to the circular note, each in 
his own way, though the responses of the English, German, 
Spanish, French and Chilian ministers were substantially the 
same as that of Mr. Scruggs, the minister of the United States. 
Mr. .Scruggs, while maintaining that a minister's house was 
extraterritorial and could not be invaded "by order of either 
the civil or military authorities of the local government, no 
matter how apparent the necessity therefor," said : 

1 as frankly admit that these exemptions can never justify a public 
minister in converting his legation into an asylum ; and that if he should 
do so, and thereby attempt to shield a citizen of the country to which 
he is accredited from the operation of the local law, his conduct would 
be justly offensive and his recall might with reason be asked. The 
right of such asylum is not sanctioned by public law ; and even in very 
extreme cases, and when prompted by the humane impulse to save life, 
its exercise can be justified only by exceptional circumstances, and then 
only as a temporary expedient. 

The only criticism made by Mr. Bayard, then Secretary of 
State, on Mr. Scruggs's reply was that it asserted too broadly 
the extraterritoriality of foreign legations. Mr. Bayard accepted 
the view, as expressed by Dana in his edition of Wheaton, 
that the immunities of legations had often been exaggerated, by 
assuming the idea of extraterritoriality, and not the convenience 
of nations, as the basis of such immunities ; and that, while it 
was agreed that the functions of ambassadors must be per- 
formed with freedom, the ultimate test of the propriety of any 
exercise of local authority must be whether it constituted " an 
unreasonable interference with that freedom."^ 

^ Sefior Uribe afterward left the house secretly and went to some place unknown 
to the public or the diplomatic corps. 

2 For. Rel. 1885, pp. 205-219. 
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9. Haytu 

In the imperfect social and political conditions existing in 
Hayti and San Domingo, both legations and consulates have 
been used as asylums for persons engaged in the sanguinary 
disturbances that so often occur in those countries, and espe- 
cially in Hayti. Writing to the minister of the United States 
in Hayti, October 4, 1865, Mr. Hunter, Acting Secretary of 
State, said : 

Consuls may harbor political refugees, but as the law of nations con- 
fers upon them no right to do this, and as the treaty between the United 
States and Hayti is silent on the subject, no sufficient cause of com- 
plaint would arise if refugees so harbored were to be taken by the local 
authorities from the consular abode.^ 

In a despatch of May 8, 1868, Mr. Hollister, then minister of 
the United States at Port-au-Prince, describes the disorders 
attending the return to that city of President Salnave at the 
head of his army, after an encounter with insurgents. The 
city, he said, was in a state of " consternation," and his dwell- 
ing was filled with ** refugees — men, women and children — to 
the number of one hundred and fifty." Mobs roamed the 
streets, as they had done for two weeks, firing their muskets 
promiscuously. In conclusion he said : 

I beg instructions in relation to the receiving of refugees. It does 
more mischief here than it does good, and is really, as it is prac- 
tised, little more than offering a premium for factious disturbances and 
a bid for sedition. The three charges here are ready to recommend the 
discontinuance of this much abused custom if our government is ready 
to take the step.* 

On May 28 Mr. Seward replied as follows : 

The right of a foreign legation to afford an asylum to political 
refugees is not recognized by the law of nations as applicable to civilized 
or constitutionally organized states. It is a practice, however," which, 
from the necessity of the case, is exercised to a greater or less extent 
by every civilized state in regard to barbarous or semi-barbarous coun- 

1 Wharton's Int. Law Dig. vol. i, § 104, p. 678. 
* Dip. Cor. 1868, part ii, p. 354. 
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tries. The revolutionary condition seemed to become chronic in many 
of the South American nations after they had achieved their indepen- 
dence, and the United States, as well as the European nations, recog- 
nized and maintained the right of asylum in their intercourse with those 
republics. We have, however, constantly employed our influence, for 
several years, to meliorate and improve the political situation in these 
republics, with an earnest desire to relinquish the right of asylum there. 
In the year 1867 we formally relinquished and renounced that right in 
the republic of Peru. This government has also largely modified the 
exercise of that right among some of the Oriental nations. Thus We 
are prepared to accept the opinion you have deliberately expressed that 
it is no longer expedient to practice the right of asylum in the Haytian 
republic. Nevertheless, we should not be willing to relinquish the right 
abruptly, and in the midst of the anarchy which seems to be now pre- 
vaiUng in Hayti, in the absence of matured convictions on your part. 
Nor do we think it expedient that it should be renounced by the United 
States legation any sooner or in any greater degree than it is renounced 
by the legations of the other important neutral powers. With these 
reservations, the subject is confidently left to your own discreet judg- 
ment.^ 

On June 25 Mr. HoUister reported that, owing to the break- 
ing out of disease in the legation, President Salnave had as a 
"sanitary measure " agreed to the safe departure of the women 
and children, and had permitted all the men to be put on board 
a merchant vessel for New York, except six, who with the con- 
sent of the President remained under the diplomatic roof. On 
this report Mr. Seward observed : 

I see no reason to censure or disapprove of your proceedings men- 
tioned, by which you obtained relief firom the excessive incumbrance of 
refugees. The proceeding is in harmony with the instructions you have 
received firom this department, and with the settled policy of the 
United States. ... In all cases the exercise of the right [of asylum] 
should be attended as far as possible with delicacy towards the state 
concerned, and with forbearance from all appearance of arrogance and 
dictation.^ 

On December 16, 1869, Secretary Fish, on the occasion of 
an insurrection in Hayti, wrote to Mr. Bassett, HoUister's suc- 
cessor, the following instructions on the subject of asylum : 

1 Wharton's Int. Law Dig. vol. i, § 104, p. 678. 

2 Dip. Cor. 1868, part ii, p. 360. 
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Occasions for this have of late years frequently arisen in the inde- 
pendent states of this hemisphere, but the proceeding has never been 
sanctioned by the department, which, however, appreciates those im- 
pulses of humanity which make it difficult to reject such appeals for 
refuge. The expediency of granting an asylum in such cases, especially 
by consuls, is more than questionable, and the obligation to take that 
course has no foundation in public law, however in Hayti or elsewhere 
it may be tolerated and customary. While you are not required to 
expel those who may have sought refuge in the legation, you will give 
them to imderstand that your government cannot on that account 
assume any responsibility for them, and especially cannot sanction any 
resistance by you to their arrest by the authorities for the time being.^ 

In March, 1872, Mr. Jastram, vice-commercial-agent of the 
United States at Saint Marc, Hayti, afforded asylum to General 
Batraville, who was pursued for proclaiming an insurrection. 
The chief of the department demanded that the fugitive be 
given up, and when the demand was refused, sent troops to 
arrest him. At the consular office a fracas ensued, and the 
troops not only searched the office and arrested the general, 
but they also seized Mr. Jastram and took him through the 
public streets with many demonstrations of violence. From 
this "undignified position," as he termed it, Mr. Jastram was 
rescued through the intervention of the French vice-consul. 
Mr. Bassett, in accordance with the instructions of December 
16, 1869, declined to make any claim on account of the arrest 
of General Batraville, but he obtained an expression of regret 
from the Haytian government for the indignity to the consul 
and a promise of future protection to consular officers. He 
also demanded the punishment of the officer at the head of the 
offending troops ; but the government met this demand to Mr. 
Bassett's entire satisfaction by assuring him that it would not 
fail to censure or punish that officer, if he had not "paid, in 

a 

his own person, the last tribute to nature." Mr. Hale, Acting 
Secretary of State, congratulated Mr. Bassett that the case had 
been "adjusted upon a basis compatible with the honor of both 
governments." ^ 

In April, 1872, the British vice-consul at Cape Haytian 

1 For. Rel. 1 87 1, p. 695. ^ /j,v/, 1872, pp. 264-284. 
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caused .great excitement by receiving political offenders and 
refusing to give them up. The British and American consular 
representatives at Gonaives pursued the same course, and the 
authorities stationed guards about their offices. Ultimately the 
refugees were delivered to Haytian agents by whom they were 
embarked.^ But in March, 1873, the authorities of San Do- 
mingo took from the British consulate at Puerto Plata, in that 
republic, by force and against the consul's protest, three Do- 
minicans who had sought asylum there after heading an armed 
demonstration against the cession of Samana Bay to the United 
States. Mr. St. John, British minister at Port-au-Prince and 
charge d'affaires to San Domingo, immediately demanded their 
release and, with the intervention of a British man-of-war, com- 
pelled the Dominican authorities to give up the prisoners, 
censure the officers concerned in their arrest and salute the 
British flag.^ On the first of August Earl Granville, on learning 
the facts, instructed Mr. St. John to inform the government of 
San Domingo, as well as all Her Majesty's consular officers 
there, that the British government had determined to abandon 
the practice of receiving political refugees in its consulates in 
that republic.^ 

In March, 1875, the British minister in Hayti granted asylum 
to General Lamothe, whom the national constituent assembly 
had taken steps to prosecute for unfaithfulness in office as 
minister of the interior and of foreign affairs under the ad- 
ministration of President Saget. It seems that none of the 
cabinet of President Saget had rendered any accounts, and as 
one of them, named Rameau, was in the cabinet of the ruling 
President, Domingue, it was thought that the prosecution of 
General Lamothe had an ulterior motive. It was, however, 
finally arranged that he should return to his home on giving 
security for any sums he might have misappropriated, the gov- 
ernment guaranteeing him against any irregular proceedings. 
Subsequently, on the receipt of a summons from a criminal 
tribunal not possessing jurisdiction of the case. General La- 

1 For. Rel. 1872, p. 270; 1873, vol. i, pp. 465-473. 

2 Ibid, 1873, vol. i, pp. 460-463. * IHd, 1874, p. 584. 
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mothe returned to the British legation, but he again resumed 
his liberty on an assurance given by President Domingue to 
the British minister that the irregular proceedings would be 
discontinued. 

On the I St of May the country was thrown into a state of 
wild disorder. In the execution of a decree issued that day, 
assuming extraordinary powers and banishing forty-four persons 
whom he charged with conspiring against the government, 
President Domingue sent out squads of troops to make arrests. 
Many persons were seized and some were shot down in the 
streets. Ex-ministers Pierre and Brice, who forcibly resisted 
arrest, were besieged and killed in their houses, and in the fusi- 
lade of the soldiery the British and Spanish consulates were 
fired into. Simultaneously a company of troops was sent to 
take Boisrond Canal, charged with being the chief conspirator, 
who was at his home near La Coup. With four companions, 
two of whom were killed in the struggle, he fought his way to 
La Coup, and from thence escaped to the country house of Mr. 
Bassett, where he arrived with his surviving companions early 
in the morning of May 3. There were already at Mr. Bassett's 
house three persons, named Alerte, lacinthe and Mod^, who 
were included in the decree of banishment. On the 2d of May 
President Domingue issued another decree, declaring that, as 
Boisrond Canal had answered a legal requisition by recourse to 
arms, he and "all his followers'* were put outside the pale of 
the law.^ When Mr. Bassett went to his office in Port-au-Prince 
on the 3d of May, he received a note from Mr. Excellent, secre- 
tary for foreign affairs, stating that the government had been 
informed that there were certain rebels in his house and asking 
for a list of them. This was followed by another note specifi- 
cally soliciting the surrender of Mod^, lacinthe and Alerte. 
Mr. Bassett refused to comply with either of these requests, on 
the ground that it had been the uniform practice in Hayti to 
furnish a list of refugees only with a view to their release or 
embarkation. 

When Mr. Bassett returned to his home on the 3d, he found 

1 This and other violent features of the case render it very exceptional. 
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it surrounded by large numbers of disorderly troops who stopped 
up the avenues of approach and prevented the free egress and 
ingress of himself and his family, besides creating apprehensions 
of personal violence. On the following morning, when setting 
out for his office, he was stopped by some of these men, who 
seized the bridle of his horse, drew their weapons and used 
insolent language. One of his servants also was stopped and 
rudely treated while returning from market. Mr. Bassett asked 
that the troops be " at once retired from such near vicinity " to 
his house, and that those who had participated in the proceed- 
ings complained of be brought to a sense of responsibility. Mr. 
Excellent expressed regret at the disrespectful acts complained 
of, and assured Mr. Bassett that orders had been given to the 
agents of the government to observe proper respect towards 
him, and to permit those attached to his suite to come and go 
with freedom and security. He did not refer to the request for 
the removal of the troops to a greater distance. Two weeks 
later Alerte, lacinthe and Mod^ together with one of the com- 
panions of Boisrond Canal, were permitted to embark, and only 
the latter and his younger brother remained in the legation. 
Two persons who were in the house of the British minister were 
also allowed to depart. 

In reporting these May incidents to his government, Mr. 
Bassett defended his concession of asylum on the ground that 
it was necessary to prevent the refugees from being shot down. 
Moreover, he said that the government of Hayti, besides uni- 
formly countenancing the practice of asylum, had once or twice 
refused to assent to its discontinuance, and that lately it had 
arrested negotiations for a consular convention with the United 
States by refusing to forbid the practice even in inferior con- 
sular offices. He also stated that in February, 1870, he had 
been instructed by Mr. Fish that since the custom was tolerated 
in Hayti by the other great powers, the Department of State 
was not disposed "to place the representative of the United 
States in an invidious position by positively forbidding him to 
continue the practice"; and in this relation Mr. Bassett said 
that the British minister had received a communication from 
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the Earl of Derby approving his action in granting asylum to 
the persons who were under his roof.^ On June 4, the decree 
of outlawry against Boisrond Canal and his followers still being 
in force, Mr. Fish wrote to Mr. Bassett as follows : 

It is regretted that you deemed yourself justified by an impulse of 
humanity to grant such an asylum. You have repeatedly been instructed 
that such a practice has no basis in public law and, so far as this govern- 
ment is concerned, is believed to be contrary to all sound policy. The 
course of the diplomatic representatives of other countries in receiving 
political refugees upon such occasions is not deemed sufficient to war- 
rant this government in sanctioning a similar step on the part of the 
representatives of the United States. Among other objections to grant- 
ing such asylum it may be remarked that that act obviously tends so far 
to incite conspiracies against governments, that if persons charged 
with offences can be sure of being screened in a foreign legation from 
arrest, they will be much more apt to attempt the overthrow of authority 
than if such a place of refuge were not open to them. Mr. Preston has 
been here by order of his government to ask that you may be directed 
to set at large the refugees who have sought your protection. I answered 
him, however, that though it might have been preferable that you should 
not have received those persons, it was not deemed expedient to com- 
ply with his request. I added that if his government would apply to 
you for them, in order that they might be tried, you would be authorized 
to give them up, provided the government gives you its assurance that 
no punishment shall result from the trial, but that, if convicted, the par- 
ties will be allowed, without molestation, to leave the country. If, too, 
the persons who are with you should themselves or through you offer to 
surrender to the authorities on the same condition, and it should be 
acceptable, you will dismiss them. 

Before Mr. Bassett received this instruction, a new device was 
adopted to obtain the dismissal of the refugees. In order to 
worry him into compliance, the bands of armed men who over- 
ran his grounds and who had continued to act in an insolent 

1 Mr. Bassett subsequently reported that on June 23 his Lordship again wrote to 
the minister and, while approving his action in regard to the refugees in question, 
said : " You should, however, endeavor to arrange for their quitting Hayti." Mr. Bassett 
reports that the British minister. Major Stuart, when informing the minister for foreign 
affairs of the contents of Lord Derby's first instructions, said : ** Now, Mr. Minister, 
I wish it distinctly understood that from this day forward I shall receive and protect, 
as I may judge best, in my legation any and every person who may apply for my pro- 
tection. This I wish your government to understand well." 
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and offensive manner, began to spend the night in yelling, so 
that it was impossible for any one in the house to sleep. On 
the 26th of June Mr. Bassett addressed a note to Mr. Excel- 
lent, saying that while he did not dispute the right of the gov- 
ernment *' to exercise its own rightful measures of police within 
its own jurisdiction,*' such measures ought to be enforced " in 
such a way as not to become a marked trespass upon the rights 
and immunities of foreign ministers." The complaint made by 
Mr. Bassett was brought to the attention of Mr. Preston, the 
Haytian minister in Washington, by Mr. Cadwalader, Acting 
Secretary of State, August 6, in the following terms : 

It cannot be believed that these annoyances are instigated by the 
Haytian govemment, and perhaps it may not be aware that they are 
practised. However this may be, it is expected that they will at once 
be discontinued. If this expectation should be disappointed, it will 
be regarded as an unfriendly proceeding on the part of the Haytian 
govemment. Indeed, the demonstrations adverted to and all the cir- 
cumstances inake it advisable, in the opinion of the President, that a 
United States man-of-war should visit Port-au-Prince. 

It was not, however, till September 7 that Mr. Hunter, Acting 
Secretary of State, informed Mr. Bassett that it had been de- 
termined to send a man-of-war to Port-au-Prince with a view to 
his "protection from insult.*' This determination was reached 
after the receipt on the 2d of the month of dispatches from 
Mr. Bassett saying that the annoyances of which he had com- 
plained were increasing.^ He also stated that the government 
had resorted to the expedient of trying the refugees in the lega- 
tions par contumace and had condemned several to death. 

Meanwhile negotiations were drawing to a close in Washing- 
ton. Adhering to the proposition communicated by Mr. Fish 
to Mr. Bassett in the instructions of June 4, the Department of 

^ It is noticeable that in the representations of the Department of State there is no 
denial of the Haytian government's right to prevent by measures of police the escape 
of the refugees or communication with them, during their sojourn in the legation. 
This is clearly shown by Mr. Cadwalader's statement that it could not be supposed 
that the " annoyances " described by Mr. Bassett were instigated by the Haytian 
government, which had caused the house to be guarded. Mr. Bassett, as has just 
been seen, admitted the right of police. 
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State, while acknowledging Hayti's right to try the fugitives, 
maintained that the asylum granted them should be inviolable 
"so long as it should generally be tolerated," and that if con- 
victed, they should be allowed of their own accord to leave the 
country. When this proposition was made to Mr. Preston, 
coupled with a requirement that the fugitives should be fur- 
nished with passports, he declined to recommend it to his gov- 
ernment, insisting that they should be delivered to and em- 
barked by agents of that government, though Mr. Bassett might 
accompany them. On September 27 the following agreement 
was concluded : 

It is mutually agreed between Hamilton Fish, Secretary of State, and 
Stephen Preston, E.E. and M.P. of Hayti, that certain political refugees 
who for some time past have had an asylum in the residence of Mr. 
Bassett, the minister resident of the United States at Port-au-Prince, 
shall receive from the Haytian government a full amnesty for all offences 
up to the time of their departure from the island; that Mr. Bassett 
shall give them up ; that they shall be placed on board a vessel bound 
to some other country ; that on their way to the vessel they shall be 
escorted by a Haytian military force, and that Mr. Bassett may accom- 
pany them to the vessel. It is to be understood, however, that the said 
refugees, or any of them, shall not return to Hayti without the permis- 
sion of the government of the republic. 

Hamilton Fish, 

Secretary of State. 

Stephen Preston, 

E.E. and M.P. of Hayti. 

On the 2d of October, President Domingue issued a decree 
commuting the sentence of the refugees to banishment for life, 
and on October 5 they were embarked by Haytian officers, 
accompanied by Mr. Bassett and the French chargi d'affaires. 
On the same day the guard was withdrawn from Mr. Bassett's 
grounds.^ A few weeks later Mr. Preston submitted to Mr. 
Fish a series of propositions in relation to the practice of asy- 
lum in Hayti. These propositions were to the effect that asy- 
lum should never be granted to common criminals ; that it 
should be accorded to "political offenders only in exceptional 

^ For. Rel. 1875, vol. ii, pp. 682-748. 
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cases," and that in those cases the refugees should, if the Hay- 
tian government insisted, at once be delivered up to justice, 
though " the minister who had granted the asylum might still 
use his influence to secure, should there be any reason to do 
so, an ultimate commutation of the penalty." Mr. Fish replied 
that while "some, at least," of these propositions appeared to 
be "fair enough," the government of the United States was 
not "by itself, and independently of all others, disposed to 
absolutely prohibit" its representatives from granting asylum 
in every case in which an application for it might be made, and 
that until an understanding could be reached with other pow- 
ers, it would be better to treat each case on its merits than 
be " fettered in advance by rules which may be found not to 
be practically applicable or useful." ^ 

Domingue*s triumph was brief. In April, 1876, his govern- 
ment was overthrown and he fled to the French legation, 
whence he escaped on a French man-of-war to St. Thomas. 
His unpopular minister, Rameau, was killed by a mob in the 
street, while on his way with the French and Spanish ministers 
to the former's dwelling. Next day Boisrond Canal and other 
exiles, who had been directing the revolution from Jamaica, 
landed at Port-au-Prince, and a provisional government was set 
up with Boisrond Canal at the head. In July he was duly 
installed as President, with every sign of great popularity. 
Nevertheless, in the following year we find Mr. Bassett com- 
menting upon the unpatriotic character of certain uprisings in 
the island; and in March, 1878, his successor, Mr. Langston, 
announced that Port-au-Prince was in a state of revolution, 
stirred up during the absence of the President by General 
Tanis, his "special and trusted friend and adviser." When the 
President returned and the insurrection was put down, General 
Tanis and some of his associates fled to the Liberian min- 
ister's ; three took refuge in the American legation ; others 
yet found asylum in the legations of France and Great Britain 
and in the Peruvian consulate* The. diplomatic corps deter- 
mined not to deliver up any one in a legation or a consulate. 

1 For. Rel. 1876, pp. 338-344. 
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Their action on this subject, said Mr. Langston, "was unani- 
mous and emphatic." Under these circumstances the govern- 
ment abandoned punitory proceedings against the refugees, 
and designated agents to receive them and convey them to 
their embarkation. On this incident Mr. Langston observes : 

This seems to be the natural ending of Haytian revolutionary at- 
tempts. If they succeed, the administration of the government is 
changed ; if they fail, their leaders and a few of the more conspicuous 
followers are exiled. Occasionally some more imfortunate one is shot 
by the mob. It cannot be denied that asylum, as furnished in the lega- 
tions and consulates located in this republic, is in very important senses 
objectionable. It is surprising to witness the readiness and assurance 
with which a defeated revolutionist approaches the door of such places, 
demanding, as a matter of right, admission and protection. And before 
the revolutionary attempt is made, when the probabilities of success 
and defeat are being calculated, this protection in case of defeat is 
regarded and accounted as sure, and by this means, refuge and escape 
are sought and gained. Exile is regarded as the only possible infliction ; 
and this, tempered by that sort of care which results from diplomatic 
and consular interest and assistance. Such interest and assistance always 
tend, too, to dignify while they encourage revolutionary efforts. Antago- 
nisms, also, as between foreign governments and that whose overthrow 
is attempted, under such circumstances are quite inevitable, especially 
if the latter is earnest and decided in its purpose to deal vigorously and 
severely with the rebellious.^ 

In June, 1879, another insurrection broke out at Port-au- 
Prince. General Francois, secretary of war and marine, whom 
Mr. Langston described as "the most honorable and faithful 
man '* in Hayti, was killed while charging the insurgents, who 
were put down only after considerable loss of life on both 
sides. Much property was destroyed, including several public 
buildings with all their records. The defeated leaders of the 
insurrection fled by the dozen to the foreign legations and con- 
sulates, which emptied their revolutionary contents at night, 
and without government military escort, chiefly into the Brit- 
ish man-of-war Boxer. On the 17th of July President Canal 
resigned and left the country, his course doubtless being influ- 

1 For. Rel. 1878, pp. 431-444. 
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enced by insurrectionary movements in the north of the island. 
Among the members of the provisional government then set 
up, we find General Lamothe, who was translated from the 
" central revolutionary committee/' and who had been protected 
by the British minister in 1875, when prosecuted by the gov- 
ernment of President Domingue. General Salomon, who was 
soon elected to the presidency, enjoyed asylum in the Peru- 
vian consulate after the insurrection of March, 1878.^ A 
less fortunate individual, however, was General Bazelais. 
He was the leader of the unsuccessful outbreak at Port-au- 
Prince in June, 1879, ^^^ was among those who were granted 
asylum and who were subsequently embarked on the Boxer, 
When President Canal resigned, Bazelais proposed to come 
ashore and accept the presidency, but his former associates 
were found to be resolutely opposed to him. On the ist of 
August he was transferred from the Boxer to a German 
steamer, from which he landed at Gonaives, where he started 
another insurrection. Defeated by the forces of the provisional 
government, he fled to J^r^mie and found refuge in the French 
consulate, from which he escaped to Jamaica.^ On August 6, 
1879, ^'fr. Evarts, then Secretary of State, wrote to Mr. Lang- 
ston as follows : 

If the so-called "right of asylum" (which this government has 
never been tenacious in claiming for its officers abroad) is to continue 
to exist as a quasi rule of public law in communities where the conspir- 
ators of to-day may be the government of to-morrow, it should at least 
be so exercised as to afford no ground of complaint on the score of 
aiding and comforting rebellion by conniving at communication between 
the refugees in asylum and their associates who are, it may be, engaged 
in hostilities against the existing government. It is evident that asylum 
would be as intolerable as reprehensible, were not the refugees sup- 
posed to be kept out of mischief as well as out of danger.* 

President Salomon was driven from Hayti in 1888 ; and while 
he was escaping on a foreign man-of-war, the places just occu- 
pied by his enemies in the legations and consulates were quickly 

1 For. Rel. 1878, p. 436. « Ibid, 1879, pp. 564-582. 

8 IHd, 1879, p. 58a. 
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filled by his partisans. His tenure of power had been unusu- 
ally long and had been marked by remorseless determina- 
tion in putting down insurrections which the exiles, via diplo- 
maticUy in Jamaica and other neighboring islands kept inciting. 
Most serious of all these outbreaks was that started at Jacmel 
in 1883 by the same General Bazelais whose career as a revolu- 
tionist protected by the legations has already been sketched. 
On that occasion President Salomon directly charged in the 
presence of the diplomatic corps that the responsibility for the 
insurrection rested with the British consul at Jacmel, who had 
permitted the conspirators to make his consulate their base of 
operations while enjoying asylum there.^ On December 15, 
1883, Mr. Frelinghuysen, then Secretary of State, wrote to Mr. 
Langston as follows : 

This government is well aware that the practice of extraterritorial 
asylum in Hayti has become so deeply established as to be practically 
recognized by whatever government may be in power, even to respect- 
ing the premises of a consulate as well as a legation. This government 
does not sanction the usage, and enjoins upon its representatives in 
Hayti the avoidance of all pretexts for its exercise. While indisposed 
from obvious motives of common humanity to direct its agents to deny 
temporary shelter to any unfortunates threatened with mob violence, it 
is proper to instruct them that it will not countenance them in any 
attempt to knowingly harbor offenders against the laws from the pursuit 
of the legitimate agents of justice.^ 

In an instruction to Mr. Thompson, Mr. Langston's successor, 
dated November 7, 1885, Mr. Bayard, then Secretary of State, 
said that the United States did not claim any right or privilege 
of asylum, but on the contrary discountenanced it, especially 
when it might "tend to obstruct the direct operation of law and 
justice"; that if, however, it prevailed in any country as a 
custom and was "tacitly or explicitly recognized by the local 
authorities," the exercise of the customary privilege by Ameri- 
can representatives could not be deemed exceptional, and if 
refugees found their way " to places of shelter under the Amer- 

1 For. Rel. 1883, p. 591. 

* Wharton's Int. Law Dig. vol. i, § 104, p. 690. 
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ican flag/' the United States would expect such privileges as 
would be accorded were the like shelter under any other flag.^ 
In October, 1888, Mr. Goutier, consul of the United States at 
Cape Haytian, instructed his consular agents that in the revo- 
lution then pending they were not to receive political refugees, 
and that if they did, they " would in that case have forfeited all 
claims to the support" of their government. On October 31, 
1888, Mr. Rives, Assistant Secretary of State, reaffirming the 
views expressed by Mr. Bayard, corrected Mr. Goutier' s state- 
ment in the following language : 

We do not regard extraterritorial asylum, either in a legation or a 
consulate, as a right to be claimed under international law. We do not 
sanction or invite the exercise of asylum in those countries where it 
actually exists as a usage, but in such cases we recognize and admit its 
existence, and should circumstances bring about the uninvited resort of 
a political refugee for shelter to a consulate or legation of the United 
States, we should expect equal toleration and privilege in this regard 
with that allowed by such local usage to any other consulate or legation. 
. . . Only the reported facts of an actual case arising could enable the 
department to determine whether an abuse of the local usage had been 
committed.^ 

In an instruction to Mr. Douglas, United States minister at 
Port-au-Prince, of March 27, 1890, Mr. Blaine, Secretary of 
State, says that as to the general question of asylum, "there 
appears to be no occasion to add to the department's instruc- 
tions on this subject heretofore." ^ 

10. Chili. 

In 185 1 Mr. Webster, whose opinions are always entitled to 
great deference, instructed the minister of the United States at 
Santiago that if the Chilian government objected to his shelter- 
ing a particular refugee, he must advise such refugee that shel- 
ter could no longer be afforded.* 

1 Wharton's Int. Law Dig. vol. i, § 104, p. 692. 

2 For. Rel. 1888, p. 938. A copy of this communication was sent to the minister 
at Port-au-Prince for his guidance. 

* For. Rel. 1890, p. 523. * Wharton's Int. Law Dig. vol. i, § 104. 
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During an insurrection in Valparaiso in 1859, Mr. Trevitt, 
consul of the United States, undertook to grant asylum in 
his house to certain political refugees. His house was subse- 
quently attacked by Chilian soldiery, the refugees were taken 
out, and his exequatur was revoked by the Chilian government. 
Mr. Bigler, minister of the United States in Chili, when report- 
ing these facts, stated that the English consul at Talcahuano 
had lately given asylum to political refugees and had not been 
molested, and that such a practice on the part of consuls was 
"almost generally admitted in the Pacific republics'* — in none 
more frequently than in Chili. Mr. Cass, then Secretary of 
State, replied that such a usage, taken in connection with the 
facts stated in regard to the English consul, " would go far to 
induce " the government of the United States " to require the 
restoration of Mr. Trevitt's exequatur'' ^ 

During the summer of 1891, while the civil war growing out 
of the dispute between President Balmaceda and the Chilian 
Congress was raging, Mr. Egan, minister of the United States 
at Santiago, afforded asylum to Seftors Augustin Edwards and 
Eduardo Matte, prominent Congressionalists, on the ground, as 
he stated, that there was reason to apprehend that their lives 
were in danger. Subsequently Seftor Edwards was given a safe 
conduct and went to Callao, leaving Sefior Matte in the lega- 
tion. A few days later an unofficial intimation was conveyed 
to Mr. Egan through the dean of the diplomatic corps that the 
President was much annoyed at the granting of asylum to Con- 
gressionalists, and that if they did not leave immediately the 
legations might be searched, that of the United States being 
particularly mentioned. On hearing of this threat, Mr. Egan 
called at the ministry of foreign relations and stated that, while 
he was prepared to discuss the question of asylum in a friendly 
spirit, his legation could not be searched but by force, and that 
he would himself shoot the first man who attempted to enter it 

1 Wharton's Int. Law Dig. vol. i, § 104, p. 676. It seems that the exequatur was 
not restored. Mr. Cass took the ground that violent entrance into a consul's house 
by soldiers and misconduct therein constituted an international wrong for which re- 
dress could be demanded. 
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for that purpose. On the following day he received from the 
President an assurance that there was no intention to search 
any of the legations, "and above all that of the United 
States." 1 

On the 2ist of August the army of Balmaceda was routed at 
Vifta del Mar ; and the excitement and confusion which that 
event occasioned in Santiago culminated after the dispersion 
of his forces at Placillas on the 28th. His resignation on the 
29th was followed by the demoralization of the military and 
police forces, and the houses of some of his prominent partisans 
were attacked. Towards evening, however, order was restored 
and all danger of further trouble seemed to vanish. Meanwhile 
many persons had sought refuge in the houses of the foreign 
ministers. The American legation received eighty and the 
Spanish legation about the same number. The Brazilian lega- 
tion received eight ; the French, five ; the Uruguayan, several ; 
the German, two ; the English, one, perhaps involuntarily .^ 
Balmaceda took refuge in the Argentine legation. On the sub- 
sidence of the first excitement, many of the refugees left the 
legations, some seeking concealment elsewhere and others giv- 
ing bond to appear before the tribunals. Such was the course 
pursued by the refugees in the Brazilian and French legations. 
The refugee in the English legation went out immediately to 
his own house, promising to remain there. Balmaceda com- 
mitted suicide in the Argentine legation on the 19th of Sep- 
tember. One refugee. General Velasquez, ex-minister of war, 
remained in the German legation, but, encouraged by the Ger- 
man minister, he proposed to give himself up as soon as he had 
sufficiently recovered from the effects of an accident from which 
he was suffering. In no instance was safe conduct granted. 

^ House Ex. Doc. 91, 52d Cong, i sess. p. 64. 

2 In a despatch of August 31, Mr. Egan says that "the only legation which 
closed its doors and denied asylum was that of England, which refused to admit a 
single person." In a telegram of September 27 he states that two persons entered 
the British legation. In a despatch of September 29, he states that " one or two '' 
got in " across the roof " of a neighboring house that was being searched. Subse- 
quently he states that there was one. But the original statement is doubtless correct, 
in so far as it represents the policy of the British legation. 
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No trouble occurred till the 2 2d of September, when the 
government, alleging that the refugees and jtheir friends were 
abusing the privilege of asylum, began to police the American 
and the Spanish legation. At that time there were nineteen 
refugees in the former and five in the latter ; and on the first 
three days of the surveillance many persons were interfered with 
in entering or in leaving the buildings. Mr. Egan protested 
against the course of the government, contending that its action 
was without precedent and violative of the rights of the legation, 
while Sefior Matta, the minister for foreign affairs, replied in a 
manner not calculated to allay irritation. In view of what has 
been shown to have been the practice in cases of asylum, to say 
nothing of the opinions of publicists on the subject, the policing 
of a minister's domicile, when it is used as a shelter for refugees, 
does not present a ground for complaint. On the other hand, any 
excesses that may be committed in the enforcement of such a 
measure, may form a subject for representation with a view to 
their correction. Mr. Egan not only protested against particular 
acts which he regarded as unwarrantable, but also against the sur- 
veillance itself. Sefior Matta declined to consider the protests 
even against particular acts as a subject for discussion. Never- 
theless, after September 25 the strictness of the surveillance 
was relaxed, though for several days in the latter part of Decem- 
ber it was again closely enforced, especially about the Spanish 
legation. 

On September 29 the number of refugees in the American 
legation had been reduced to fifteen, one of whom not long after- 
ward went out on bond. On January 9, 1892, Mr. Egan 
escorted two refugees to Valparaiso and put them on board the 
United States man-of-war Yorktown. On the 13th he and the 
Spanish and Italian ministers disposed of seven refugees in the 
same manner — five from the American and two from the Span- 
ish legation. These were all that remained. What had become 
of the rest does not appear, though the correspondent of the 
Heraldy in a despatch from Valparaiso of January 13, stated that 
one of the nine who were apparently in the American legation 
at the opening of the year had determined to stay in Chili '* and 
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fight his case out in the courts." The refugees were transported 
on the Yorktown to Callao, Sefior Pereira, who had succeeded 
Sefior Matta in the foreign office, refusing to guarantee their 
security on private vessels calling at Chilian ports ; and he ex- 
pressed displeasure at the minister's accompanying them, appar- 
ently being averse to the display of any sign of diplomatic 
authority in the matter. With the departure of the refugees, 
the police were removed from about the diplomatic residences. 

In discussing the question of safe-conducts, Mr. Egan and 
Sefior Matta set forth their views as to the legal foundations 
and limitations of asylum. They both accepted the extraterri- 
toriality of a minister's domicile, but while Sefior Matta deduced 
from that notion merely the right to grant asylum, Mr. Egan 
pushed it further. Senor Matta argued that safe -conducts might 
have been and might be given, not in virtue of any right on the 
part of a legation to demand them, but " of the courtesy, con- 
venience and will *' of the government, and with due consider- 
ation for its own laws and interests ; and he maintained that 
safe-conducts could not be granted for men who, as was the case 
with the refugees in question, had been submitted to the tri- 
bunals. Mr. Egan replied that his house was " an integral part 
of the United States," and that ** without the will and permis- 
sion " of that government. Chili " could not consider " as subject 
to her "judicial action" persons "who, from every point of 
view," were " beyond its jurisdiction " ; and he added that as 
Sefior Matta had recognized that safe-conducts had been and 
might be given " as acts of courtesy and at the spontaneous will 
of the government," he could not be surprised if the United 
States should " interpret as an act of but slight courtesy and 
consideration" the refusal of the Chilian government now to 
grant them " in accordance with the respect due to the invari- 
able practice and international policy of Chili."' 

Mr. Egan's assertion of the privilege of extraterritoriality 
was obviously too broad. If the refugees had actually been 
within the territory of the United States, they would still have 
been subject to the judicial action of Chili, for the escape of an 
offender to a foreign country does not affect the right to make 
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charges, issue warrants and formulate complaints against him ; 
and he may be tried par contumace without let or hindrance 
from any quarter. The trial and conviction of General Bou- 
langer by the Senate of France while he was a fugitive in 
England are still fresh in the public mind. 

Moreover, the precedents cited by Mr. Egan to show the " in- 
variable practice and international policy " of Chili were not 
fortunate. The first was the instructions given to the Chilian 
minister at Lima on July 9, 1866, to the effect that the legation 
might " concede asylum to political refugees for the time neces- 
sary for them to leave the country," and that " the diplomatic 
agent should put himself in accord with the minister of foreign 
affairs ... in order to send the refugees to a foreign country 
under the necessary guarantees.'' While this is far from saying 
that safe-conducts may be demanded as of right, Mr. Egan was 
in error as to the circumstances under which the instructions 
were given and employed, since he states that as the " result of 
the negotiations on that occasion, the refugees in the several 
legations were permitted to go out of the country." The in- 
structions were given in reference to the discussion which was 
to take place at Lima, in consequence of the concession of 
asylum by the French legation to certain refugees, in 1865. As 
has been seen, the discussion took place in January, 1867, and 
the denunciation of the practice of asylum by the Peruvian gov- 
ernment, the acquiescent attitude of the diplomatic corps and 
the express repudiation of the practice by the United States, 
render the occasion conspicuous for the denial of any legal right 
to protect political offenders.^ The only other case cited by Mr. 
Egan as a precedent was the vote cast by the Chilian delegate 
in the Montevideo conference of 1888 in favor of a resolution to 
include in a proposed treaty of international penal law a clause 
establishing the right to grant asylum to political offenders, as 
well as the right to require safe-conducts. The proceedings of 
the conference show that the resolution was based on the as- 
sumption of the extraterritoriality of a minister's domicile, and 
for that reason followed the analogies of extradition ; that it was 

1 Cf, this Quarterly of March, 1892, pp. 28-37 



* No. 2.] ASYLUM IN LEGATIONS AND IN VESSELS. 23 1 

not adopted as a declaration of subsisting law, but that it was 
recommended as a means of avoiding difficulties, by making that 
a matter of duty which had formerly been a matter of courtesy.^ 
The treaty was subsequently brought before the International 
American Conference in Washington, and the committee to 
which it was referred recommended that it be adopted by the 
Latin American nations. Mr. Alfonso, delegate from Chili, 
opposed the recommendation on the ground that his government 
had rejected the treaty, and he voted against the recommenda- 
tion subsequently adopted that the Latin American nations 
" study " it. 

The historical aspects of diplomatic asylum having been dis- 
closed, I shall conclude this review with an exposition of legal 
principles and of the opinions of publicists, and with a brief 
examination of the subject of asylum in vessels. 

John Bassett Moore. 

1 Actas de las Sesiones, Buenos Ayres, 1889, pp. 164-166. 
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V. Diplomatic Asylum in International Law, 

It is universally admitted that the rights and immunities of 
a public minister are intended to secure his independence in 
the discharge of his functions as the representative of a for- 
eign government. In order that he may act with perfect free- 
dom, he and his suite are exempt from the local law. This 
exemption is called extraterritoriality, as if the minister and his 
suite were in contemplation of law to be regarded as being out- 
side of the territory in which they reside.^ In order further to 
insure the freedom and independence of the diplomatic agent, 
it is held that his domicile is not subject to the visitation of the 
ordinary officers of the revenue and the police.^ This exemp- 
tion constitutes what is called the inviolability of the diplomatic 
residence. By a confusion of ideas, this inviolability is often 
referred to as extraterritoriality, and in consequence writers 
have frequently been led to state that a minister's domicile is 
foreign territory and in no wise subject to the local law. 
Among publicists of modern authority Lorimer stands pre-emi- 
nent for the positiveness with which he asserts this theory. 
"An English ambassador," he declares, "with his family and 

1 Lorimer's Institutes, p. 249. This writer states, however, that if a diplomatic 
person purchase property or engage in speculation, he becomes in respect to such 
transactions amenable to the local law. Fiore maintains the exceptional view that a 
public minister is answerable to the local law for his criminal acts. Droit Int. P^nal, 
§ 22 et seq, 

2 Writers are generally in accord on this point. For a case in the United States, 
see U. S. vs. Jeffers, 4 Cranch C. C. 704. 

397 
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his suite, whilst abroad in the public service, is domiciled in 
England and his house is English ground." This statement 
would carry great weight, if the learned author did not reject 
its consequences by declaring that a legation cannot be used as 
an asylum, unless for the minister and his family and suite. 
This, however, can scarcely be called asylum, since the indi- 
viduals themselves are personally exempt from arrest. But 
if an English legation be English ground, why is it that it 
cannot be used as an asylum to the same extent as any other 
British territory } In reality, when writers have referred to the 
extraterritoriality of a minister's domicile, they have employed 
the term loosely and figuratively, and have either expressly or 
impliedly rejected the theory that such domicile is actually 
extraterritorial, or that it is a part of the territory of the state 
which the minister represents. 

Foelix says that the house of a public minister "enjoys an 
entire freedom, in that it is not accessible to the officers of 
justice of the country : it is considered as being outside of the 
territory, as well as the person of the minister." ^ Nevertheless 
he states that nations do not recognize "the right of asylum in 
the hotel of a foreign minister " or the " freedom of the quarter 
of the city in which his hotel is " or "the exemption of the latter 
from taxes which apply to immovable property." ^ Vattel re- 
gards "the house of an ambassador" simply as "independent 
of the ordinary jurisdiction," since 

no magistrate, justice of the peace or other subordinate officer is in any 
case entitled to enter it by his own authority, or to send any of his peo- 
ple to enter it, unless on occasions of urgent necessity, when the public 
welfare is threatened with imminent danger which admits of no delay. 

The case should, he maintains, rather be submitted to the sov- 
ereign of the country, to whom it pertains to decide how far 
the claims of the ambassador are to be respected.^ As has 
been seen, Vattel entirely approved the action of the Spanish 
government in the case of Ripperda.* The same opinion is 

1 Traite du Droit Int. Priv6, vol. i, p. 417. ^ jn^^ 8 pp. ^^^ g^ ^eq, 

* Cf. this Quarterly for March, 1892, p. 13. In order to avoid any erroneous 
inference from my previous statement of the Ripperda case, I desire to say that while 



No. 3.] ASYLUM IN LEGATIONS AND IN VESSELS. 399 

expressed by the Spanish jurisconsult, Riquelme,^ and by Phil- 
limore.2 Bello also states that if the minister abuses his immu- 
nity by affording asylum to the enemies of the government, the 
sovereign may have the house of the minister surrounded, and 
may even take the accused by force.^ In accord with this view 
are G. F. de Martens,* Baron C. F. de Martens,^ Kliiber,^ Heff- 
ter,^ Pinheiro-Ferreira,® Bluntschli,^ Burlamaqui,^^ Eschbach,^^ 
Wicquefort,^ Wildman,^^ Woolsey,^* Halleck^^ and Wheaton.^^ 
Field cites on the question Foelix and Heffter.^^ Twiss refers 

several historians state that the duke betrayed to the British minister the secrets of 
the Spanish government, that government did not allege or base its action on any 
such ground. It justified the arrest of the duke as a measure within its competence, 
and not violative of the rights of ambassadors, at the same time referring to the 
dangers which would menace governments if their ministers, who had been entrusted 
with the power and interests of the state, could find refuge in an embassy. It 
appears that Ripperda came uninvited to the British embassy, after having been 
refused asylum at the Dutch, and that he was permitted to remain at the former only 
after assuring the British ambassador that he was not in disgrace (he had been dis- 
missed from office on a pension) or charged with crime. Subsequently the ambassa- 
dor had an audience of the king and was assured that the duke might remain in the 
embassy, it being understood that he was not to be permitted to escape and that 
some soldiers would be placed about the embassy as a precaution against any 
attempts in that direction. The Spanish government, however, alarmed at the 
discovery that the duke had taken important papers with him, sent officers to seize 
him, without previously communicating the resolution of the Council of Castile to the 
ambassador and demanding Ripperda's surrender. This summary and forcible ter- 
mination, without notice, of the asylum to which the king had consented, formed the 
basis of the British government's complaint, the British secretary of state, the Duke 
of Newcastle, expressly stating that, without deciding whether the ambassador had 
or had not the right to protect Ripperda, an opportunity should under the circum- 
stances have been afforded to deliver him up, before resort was had to an act of force. 

I Elementos de Dereeho Pdblico Internacional (Madrid, 1849). 

^ Phillimore says that on " the valuable and necessary immunity " of the minister's 
residence from the visitation of " the ordinary officers of justice and revenue," there 
was " at one time grafted the monstrous and unnecessary abuse of what was called 
the right of asylum." Vol. ii, p. 241, cciv. 

8 Principios de Dereeho Internacional. 

* Cf. this Quarterly for March, 1892, p. 15. 

« Ibid. p. 25. • Droit des Gens, § 208. "^ Droit Int. Public, § 212. 

8 Cours de Droit Public, vol. ii, p. 195. ' Droit Int. Codifie, 200. 

'^^ Principles, etc., Nugent's ed., voL ii, p. 371. 

II Introduction Gen^rale k I'Etude du Droit, p. 90. 

^ Embassadors, Digby's ed., p. 266. " International Law, 127. 

1* International Law, § 92. " International Law, vol. i, p. 295. 

w Elements of International Law, Lawrence's edy 1863, p. 417. 

" Int. Code, 143. 
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to the " fiction of extraterritoriality/' and says that an ambassa- 
dor's house cannot be converted into an asylum.^ He approves 
Bynkershoek's statement "that all the privileges of ambassa- 
dors have one and the same object in view, namely, to enable 
them to discharge the duties of their office without impediment 
or restraint." Of the same opinion is Manning, who also speaks 
of the "fiction" of extraterritoriality.^ Pradier-Fod6r6 holds 
the same view as C. F. de Martens, though he states that the 
question of asylum is still agitated in South America.^ Bar 
maintains that 

the rights of extraterritoriality which ambassadors enjoy do not import 
that their houses are to be treated as if they were really beyond the 
territory, but merely as protecting the person of the ambassador fi"om 
the jurisdiction of the state and its criminal law.* 

Calvo holds that " in the midst of civil disturbances " a minis- 
ter's dwelling can and ought to offer an assured refuge "to 
political persons whom danger to life forces on the moment to 
take refuge there." To this extent he maintains that asylum has 
been respected in Europe as well as in America, but he does not 
advocate the theory of extraterritoriality, and he lays down the 
following limitations of the inviolability of a minister's domicile : 

The dwelling of a public minister is inviolable in so far as it affects 
things indispensable to his official service and to the free and regular 
exercise of his functions ; but whenever the conduct or the imprudent 
attitude of a diplomatic agent puts in peril the peace of the state, 
violates or tends to elude the laws of the country, by converting, for 
example, the legation into a refuge for criminals or into a habitation 
of conspiracy against the established govemment, the privilege of 
inviolability of domicile disappears, and the offended state is fully war- 
ranted in refusing to the dwelling of the agent the benefit of an im- 
munity which reason and justice cease to sustain.'^ 

As affecting the question of extraterritoriality, it may be 
observed that it is sometimes stated that a diplomatic agent 

^ Law of Nations, vol. i, § 218. 

^ Comm. on the Law of Nations, Amos's ed., p. 112. 

• Cours, etCi pp. 70-76. * Int. Law, § 154. 

^ Droit International, 4th ed., § 1521. 
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possesses the power to administer justice upon those attached 
to his legation or belonging to his suite. F61ice thought 
that an ambassador might exercise sucb jurisdiction, but not 
to the extent of executing infamous or capital punishments, 
which was an attribute of "territorial supremacy.'' ^ Wheaton 
and Twiss cite Vattel and the older writers, who state that a 
minister may exercise criminal as well as civil jurisdiction 
over those attached to his embassy, but they also say that 
the modern usage is to send such persons home for trial.^ 
Heffter states the law as it exists at the present day, when he 
says that it is only in Turkey and other non-Christian states 
that foreign ministers are invested with the right to decide upon 
disputes among their countrymen or even among the members of 
their suites. This view is entirely accepted by Lawrence, who, 
in his invaluable edition of Wheaton, says that the proposition 
in the latter's text " seems to have been transferred from one 
elementary treatise to another without due examination." ^ 

The inadmissibility of the theory of the extraterritoriality of 
a diplomatic residence is further shown by the state of the law 
touching marriages celebrated in such a habitation. The gener4 
rule is that the validity of a marriage ceremony is determinep 
by the law of the place at which the ceremony is celebrated -^ 
the 4em^J^i^ei^ebrationis, Since it is often difficult for personV 
temporarily sojourning in a country to comply with the forms 
imposed by that law, foreigners have often betaken themselves 
to their respective legations and procured the performance of 
the ceremony there in accordance with the forms prevalent in 
their own country, without observance of the requirements of 
the law of the country in which they may happen to be. How 
far such a ceremony may be valid in the country to which the 
parties belong, is a question determinable by the law of that 
country. But it is conceded that the international validity of 

1 Lemons, vol. ii, pp. 555, 556. 

* Abdy*s Kent, ed. 1866, p. 132. 

^ Lawrence's Wheaton, ed. 1863, note 133. See also Wharton's Comm. on Law, 
§ 167, where authorities are cited under the proposition that a minister's extraterri- 
toriality "no longer gives, ... as was once supposed to be the case, the power 
to execute penal discipline upon his subordinates." 
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such a ceremony is at least doubtful, and it has been decided in 
France that foreigners cannot evade the law of that country by 
such an expedient.^ When Mr. Cass was Secretary of State of 
the United States he issued instructions, which have never been 
revoked, inhibiting the performance of marriage ceremonies in 
legations of the United States.^ He doubtless was led to take 
this step by an investigation he made of the subject on the 
occasion of the marriage of his daughter, while he was minister 
to France, to the American secretary of legation. After con- 
sulting the most eminent French lawyers, Mr. Cass obliged the 
parties, notwithstanding their personal immunities, to be mar- 
ried at the mayoralty and to fulfil all the requirements of the 
Code Napol^on.^ 

The unsoundness of the idea of extraterritoriality is further 
shown by the enforcement of the local law in respect to criminal 
offences committed by non-diplomatic persons in the hotel of a 
public minister. When Nitchencoff, a Russian subject, com- 
mitted a murderous assault on M. de Balsh in the house of the 
Russian ambassador in Paris, he was tried by the French courts 
and sentenced to imprisonment for life. The Russian govern- 
ment having claimed that he should be given up for trial in 
Russia, the Court of Cassation decided on appeal that 

the fiction of the law of nations, according to which the house of an 
ambassador is reputed to be a continuation of the territory of his sover- 
eign, only protects diplomatic agents and their servants, and does not 
exclude the jurisdiction of French courts in case of a crime committed 
in such a locality by a person not belonging to the embassy, even al- 
though he is a subject of the nation from which the ambassador is 
accredited.* 

Had Nitchencoff been given up, he could have been tried 
under the laws of Russia as a Russian subject, without refer- 
ence to the particular place in which the ofifence was com- 
mitted. Let us suppose, however, that the crime had been 

^ Lorimer's Institutes, 251, citing Fraser, Husband and Wife, vol. ii, pp. 1312, 
1529; Journal du Droit International Prive^ 1890, p. 808. 

2 For. Rel. 1887, p. 279. » Albany Law Journal^ vol xi, p. 34, 

* Solic, Journal^ vol. x, p. 56, November 18, 1865. 
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committed by a citizen of the United States in the British 
legation in Washington. If that legation be "English ground/' 
the laws of the United States do not extend over it and, with 
a few exceptions, they do not provide for the punishment of 
offences committed by our citizens on foreign territory. Nor 
could the culprit have been sent to England for trial, since 
there is no law or treaty to warrant it. He would therefore 
have been exempt from punishment. 

Since the practice of asylum is not sanctioned by interna- 
tional law, it can be defended only on the ground of the consent 
of the state within whose jurisdiction it is sought to be main- 
tained. This view has been accepted by the government of 
the United States in its Printed Personal Instructions to Diplo- 
matic Agents^ which read as follows : 

Par. 46. Immunity from local jurisdiction extends to the diplomatic 
agent's dwelling-house and goods and the archives of the legation. 
These cannot be entered, searched or detained under process of local 
law or by the local authorities. 

Par. 47. This privilege, however, does not embrace the right of asy- 
lum for persons outside of the agent's diplomatic or personal household. 

Par. 48. In some countries, where frequent insurrections occur and 
consequent instability of government exists, the practice of extraterrito- 
rial asylum has become so firmly established, that it is often invoked by 
unsuccessful insurgents, and is practically recognized by the local gov- 
ernment, to the extent even of respecting the premises of a consulate in 
which such fugitives may take refuge. T^Sr^goy^ewMaeat doesiiOf saHC- 
^^tionrttlgjiisaggj and-ei3iQiRgj,ipQnita.i;ftpr.esentatives in such couoti;!^- the 
avoidapc^^^^it pretexts fox. its^ -exercise. While indisposed to direct 
its agents to deny temporary shelter to any person whose life may be 
threatened by mob violence, it deems it proper to instruct its represent- 
atives that it will not countenance them in any attempt to knowingly 
harbor offenders against the laws from the pursuit of the legitimate 
agents of justice.* 

The statement that in certain countries the granting of 
asylum is "practically recognized," is significant. It means 
that the practice has existed, not as a right derived from posi- 
tive law or from custom, but as a privilege resting on sufferance. 

1 Wharton's Int. Law Dig., § 104. 
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Nowhere has it received the sanction of positive law. It is \ 

impossible, in view of the results of oiir investigations, to main- 
tain that it has acquired even in America the force of a legal I 
custom, or of a usage so certain and undisputed as to possess 
legal validity. The concession of temporary shelter to a fugi- 
tive hunted by a mob can scarcely be regarded as the exercise . 
of a right of asylum. An unlawful assembly cannot claim any 
right to have possession of its intended victim, nor would it be 
justifiable without cogent reasons to hurl a fugitive into the 
power of his lawless pursuers. Nevertheless, a public minister 
is bound to keep aloof from the domestic controversies of the 
country in which he resides and to refrain from making his 
residence a place of resort for political leaders who believe 
themselves to be in danger. His conduct should be guided by 
the following rules : 

1. In no case is a minister to offer his dwelling as a resort 
for refugees. 

2. If a fugitive, uninvited, applies for protection, it is to be 
accorded only when his life is in imminent danger from mob 
violence, and only so long as such imminent danger continues. 

3. A minister is bound to refuse asylum to persons fleeing 
from the pursuit of the legitimate agents of the government, 
and, in case such persons have been admitted, he must either 
surrender or dismiss them. 

4. A minister is obliged strictly to abstain, except under the 
conditions and limitations prescribed by rule 2, from receiving or 
retaining persons who are engaged in political agitation, or who, 
though not formally accused, inspire the government with dis- 
trust. 

In the foregoing rules no exception is made in favor of 
political offenders, nor can such an exception be supported on 
legal principles. Assuming that a state is not, by reason of the 
irresponsibility of its government or the character of its legal 
system, denied the rights of sovereignty, it possesses exclusive 
jurisdiction over its territory and inhabitants. This jurisdiction 
is as absolute in the case of political as of common offenders. 
Indeed there was logic in the old rule which tolerated asylum 
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for common but not for political offenders, since the exercise 
of sovereignty is peculiarly involved in the protection by each 
state of its own political institutions. As has been shown, the 
granting of asylum to political offenders was simply the trans- 
formation of a decaying abuse, which sprang up in times when 
the principle of territorial sovereignty was not fully established 
and when the privileges of ambassadors were greatly exagger- 
ated. It is because of the failure to consider asylum in its true 
legal aspect as a derogation from the sovereignty of the state, 
that writers have sometimes seemed to suppose that an excep- 
tion might be made in favor of one class of offenders as against 
another ; and it is in consequence of the attempt to make such 
an exception that we have constantly witnessed, in the course 
of our investigations, the intervention of diplomatic and even 
consular officers in the affairs of the country in which they 
reside, by making their houses a base of operations for those 
engaged in political strife.^ 

VI. Asylum in Vessels, 

I. Ships of War. 

It is generally stated that a ship of war is not subject to the 
local jurisdiction in a foreign port.^ This exemption is by some 
writers maintained to be so absolute as to amount to extraterri- 
toriality.^ Ortolan,* Maine ^ and Testa® treat the surrender of 

1 In his edition of Bello (1883, note HH, p. 332), Don Carlos Martinez Silva in 
a burst of enthusiasm declares that in Spanish America the practice of asylum has 
been *' a benefit to all and an injury to none." I shall not transgress the bounds of 
moderation by saying that it has been an injury to all and a benefit to none, though 
it would not be difficult to prove that the curse of most American republics has been 
the state of " chronic revolution," of which diplomatic asylum has been so important 
an adjunct. It is doubtless true that many persons have humanely been shielded from 
mob viqlence, but it is also true, as was declared by Albertini, a Peruvian lawyer and 
diplomatist, in a work published in 1866, that "unheard-of abuses," as well as acts 
of humanity, have been committed in the name of asylum. Derecho Diplomatico, 
pp. 151, 152. 

2 Levi, Int. Law, p. 114; Wheaton's Elements, part 2, ch. 2, § 95; Ferguson, 
Int. Law, § 112; Calvo, § 1550. 

^ Cauchy, Le Droit Maritime Int., p. 157; Halleck, Int. Law, Baker's ed., vol. i, 
p. 176 ; Creasy's First Platform, p. 193. 

* Dip. de la Mer, vol. i, p. 267. ^ Int. Law, p. 91. 

« Le Droit Public Int. Maritime (Paris, 1S86V 
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refugees on a man-of-war as an act of extradition. Calvo, while 
saying that such a vessel is exempt from the civil and criminal 
jurisdiction, declares that the privilege cannot be invoked to 
cover acts contrary to the law of nations, such as attacks 
against the safety of the state or violence against individuals.^ 
Sir Travers Twiss and Bar, both of whom deny the extraterri- 
toriality of a diplomatic residence, hold that if fugitives be 
admitted on board of a man-of-war, they cannot be taken out 
by the local authorities by force, against the will of the com- 
mander. In the case of a man-of-war, Bar maintains that 
extraterritoriality is inherent in the thing itself,^ and the same 
view is expressed by Twiss.^ In support of this contention the 
latter cites, among other things, the opinion of Chief Justice 
Marshall in the case of the schooner Exchange^^ an American 
vessel which was seized and condemned by the French govern- 
ment under the unlawful Rambouillet decree, and converted 
into a man-of-war called the Balaou, The vessel having sub- 
sequently come within the jurisdiction of the United States, the 
original owner brought suit to recover possession of his prop- 
erty. Marshall, delivering the opinion of the court, held that 
the action could not be maintained. He said that a public 
armed ship constituted a part of the military force of her nation, 
acted under the immediate command of her sovereign and was 
employed by him in national objects. That sovereign had 
many and powerful motives for preventing those objects from 
being defeated by the interference of a foreign state, and such 
interference could not take place without affecting his power 
and dignity. The implied license, therefore, under which a 
man-of-war entered a friendly port, might be construed as con- 
taining an exemption from the jurisdiction of the sovereign 
within whose territory she claimed the rights of hospitality ; and 
nations had not in practice asserted their jurisdiction over the 
public armed ships of a foreign sovereign entering a port open 
for their reception. These statements seem to be most cogent 

^ § 1556. 2 Int. Law, § 154. 

8 Law of Nations, vol. i, § 165 ; Law Magazine and Reviewy 4th series, vol. i, p. 201. 

* 7 Cranch, 117. 
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as applied to the attempt to determine the title of the French 
government to a man-of-war in a civil action, but they do not 
import the absolute extraterritoriality of a public vessel. In 
the case of the Santissima Trinidad} Mr. Justice Story cited 
the case of the Exchange as authority for the proposition 
that the exemption of public ships from the local jurisdiction 
was not an absolute right, but a rule of comity and conven- 
ience, arising from the presumed consent or license of nations, 
"that foreign ships coming into their ports and demeaning 
themselves according to law and in a friendly manner shall be 
exempt from the local jurisdiction." Attorney General Brad- 
ford in 1794 advised that a writ of habeas corpus might be 
awarded to bring up an American citizen unlawfully detained 
on a foreign ship of war.^ In 1799 Attorney General Lee held 
that criminal and civil process might be served on a British 
man-of-war, though he laid special stress on a treaty stipulation 
then in force between the United States and Great Britain, 
"that the ships of war of each of the contracting parties shall 
at all times be hospitably received in the ports of the other, 
their officers and crews paying due respect to the laws and gov- 
ernment of the country." ^ Attorney General Gushing accepted 
the doctrine of extraterritoriality.* On the other hand, Sir 
William Scott advised the British government that the au- 
thorities of a foreign country would not be chargeable with 
illegal violence if they employed force to take a fugitive out 
of a British man-of-war;^ and it was held by the Geneva Tri- 
bunal in 1872 that as the privilege of extraterritoriality accorded 
to vessels of war had been admitted into the law of nations, not 
as an absolute right, " but solely as a proceeding founded on 
the principle of courtesy and mutual deference between differ- 
ent nations," it could " never be appealed to for the protection 
of acts done in violation of neutrality." ^ 

But, whatever may be said as to the extraterritoriality of 
ships of war, it is doubtless a universal custom to accord them 

1 7 Wheaton, 283. « i Opinions, 47. • i IHd, 87. 

* 7 IHd, 112; 8 Ibid, 73. ^ Halleck, note by Baker, vol i, p. 176. 

^ Wharton's Int. Law Dig., § 36, vol. i, p. 139. 
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a general exemption from the local jurisdiction;^ and for the 
reason that such an exemption is accorded, it is held that con- 
siderations of propriety and good faith require the commanders 
of such ships to abstain from abusing the hospitality of the port 
in which they may be by making their vessels an asylum for 
offenders against the law. The question whether this rule 
should be applied to slaves has given rise to much discussion. 
On December 5, 1875, the British admiralty issued to the com- 
manders of Her Majesty's ships of war the following instruc- 
tions : 

Within the territorial waters of a foreign state, you are bound by the 
comity of nations, while maintaining the proper exemption of your ship 
from local jurisdiction, not to allow her to become a shelter for those 
who would be chargeable with a violation of the law of the place. If, 
therefore, while your ship is within the territorial waters of a state where 
slavery exists, a person professing or appearing to be a fugitive slave 
seeks admission into your ship, you will not admit him unless his life 
would be in manifest danger if he were not received on board. Should 
you, in order to save him from this danger, receive him, you ought not, 
after the danger is past, to permit him to continue on board ; but you 
will not entertain any demand for his surrender or enter into any 
examination as to his status.^ 

The issuance of these instructions led to the appointment of 
a royal commission to consider whether the rules laid down 
abridged the rights of men-of-war. The commission differed 
as to the theory of extraterritoriality, which was maintained by 
Sir R. Phillimore, Mr. M. Bernard and Sir Henry Maine, and 
denied by Lord Chief Justice Cockbum, Mr. Justice Archi- 
bald, Mr. Thesiger, Q.C., Sir H. T. Holland, Mr. Fitz-James 
Stephen and Mr. Rothery. They all, however, concurred in 
a report that, whichever view prevailed, the fugitive should not 
be given up where the result of surrendering him would be to 
expose him to cruel usage.^ By the treaty between the United 

1 Phillimore, Int. Law, vol. i, cccxliv. 

2 Brit, and For. State Papers, vol. Ixvi, p. 892. 

' Report of Royal Commission on Fugitive Slaves, 1876; Maine's Int. Law, p. 88; 
Journal of Jurisprudence^ vol. xx, pp. 188, 414. Mr. Justice Stephen states that he 
joined in the report because he regarded it " as a proposal that the British nation 
should deliberately take in this matter the course which it regards as just and expe- 
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States and Algiers of September 5, 1795, it was provided that 
if slaves of the Regency should make their escape to ships of 
war of the United States, they should immediately be returned.^ 
By the treaty between those countries of 1816 it was pro- 
vided that if Christians, captives in Algiers, should escape or 
take refuge on such ships, they should not be required back 
again.2 The treaty between the United States and Tunis, of 
1797, provided for the return of fugitive slaves by American 
men-of-war,^ but the treaty of 1824 stipulated that slaves escap- 
ing or taking refuge on such vessels should be free. On the 
other hand, in the treaty with Madagascar of 1881, it is provided 
that Malagasy subjects shall not be permitted to embark on 
United States vessels without a passport from the native gov- 
ernment,* and the institution of slavery in that country is 
explicitly recognized.^ 

During the disorders at Naples in 1849, Lord Palmerston 
said that while it " would not be right to receive and harbor on 
board of a British ship of war any person flying from justice 
on a criminal charge or who was escaping from the sentence 
of a court of law," yet a British man-of-war had always been 
regarded as a safe place of refuge for persons fleeing "from 
persecution on account of their conduct or opinions," whether 
the refugee "was escaping from the arbitrary acts of a monarchi- 
cal government or from the lawless violence of a revolutionary 
committee."^ In August of the preceding year the Duke of 
Parma, whose life was threatened, was embarked at Civita 
Vecchia on the British man-of-war Hecat^^ and in the same 

dient, although it is opposed to international law as it stands, and aims at its improve- 
ment.'' He maintains that the fundamental principles of international law, when 
consistently applied, require thp commanding officers of ships of war in foreign terri- 
torial waters " to refuse protection in all cases whatever to those who break the local 
law, and to deliver up, on a lawful demand, political refugees, the victims of religious 
persecution, and slaves who have received or expect from their owners the treat- 
ment which a vicious brute would experience from a cruel master." History of the 
Criminal Law, vol. ii, p. 57. 

1 Art. xi. ^ Art. xiv. * Art. vi. * Art. vii, par. 2. 

s Art. iii. Stipulations specifically applicable to fugitivis slaves are not infre- 
quently found in treaties. Report of Royal Commission on Fugitive Slaves, 1876. 

^ Br. and For. State Papers, vol. 1, p. 803. 

■^ Ibid, vol. xli, p. 1 31 6. 
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month the British admiral ordered H. M. S. Bulldog to the 
same port to receive the Pope, should commotions render it 
desirable for His Holiness to seek refuge on board.^ During 
the revolution in Greece in 1862, King Otho and his queen 
were afforded protection on the British frigate Scylla? while a 
member of the cabinet and his family were received on the 
Queen, and several persons were sheltered on the French man- 
of-war ZAtobie, The instructions given by Vice-Admiral Sir 
William Martin on that occasion to the commanders of British 
ships of war declared that their duty was " limited to the pro- 
ffection of the lives and property of British subjects and to afford- 
ing protection to any refugees whom you may be informed by 
Her Majesty's minister would be in danger of their lives without 
such protection."^ Under these instructions, the reception of 
refugees by the British commanders was carefully restricted.* 

In April, 183 1, Captain Sloat, of the United States man-of- 
war St. Louis, afforded temporary shelter from mob violence to 
the Vice-President of Peru and General Miller, with the concur- 
rence of the government of Peru and with the understanding 
that they should not remain on board longer than was necessary 
for their protection from such violence.^ In 1862, while the 
city of New Orleans was occupied by the forces of the United 
States, three Spanish men-of-war then in that port received on 
board a large number of passengers for Cuba, among whom were 
many citizens of the United States who, under the orders then 
in force, were not permitted to leave the city without passes. 
General Butler, the officer in command, claimed the right to search 
the vessels " for criminals other than rebels," and after much 
difficulty he obtained the privilege of searching two of the ships. 
In consequence of this occurrence, he prohibited the entry of 
Spanish men-of-war above the forts, till further orders from the 
War Department. Mr. Seward, while recommending to the 
Secretary of War the suspension of the prohibition pending ex- 

1 Br. and For. State Papers, vol. xli, p. 1324. ^ 7^-^, vol. Iviii, p. 1034. 

• Ibid. p. 1057. * Ibid. p. 1087. 

^ House Ex. Doc. 272, 22d Cong., ist sess. See also this Quarterly for March, 
1892, p. 37. 
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plariations from the Spanish government, made urgent represen- 
tations to the Spanish minister. The Spanish government, after 
considering the subject, defended the action of its naval officers, 
on the ground that asylum at least for political offenders might be 
granted on men-of-war. Mr. Seward refused to concede this 
claim, saying that the United States adhered to its former declar- 
ation that no ship of war of any nation would be expected to carry 
into or out from any port of the United States which was either 
occupied by their forces or in the possession of the insur- 
gents, any person who did not actually belong to the civil, mili- 
tary or naval service of the country whose flag the vessel 
carried, and especially that ships of war should not, without 
express leave of the military authorities, carry into or out of 
such ports any citizen of the United States. It was only, said 
Mr. Seward, on an expected compliance with these terms that 
any foreign ship of war could enter a port in military occupation 
during the civil war.^ 

During the war in Paraguay in 1866, Mr. Washburn, minister 
of the United States at Asuncion, suggested to Commander 
Crosby of the United States man-of-war Shamokifiy then in 
Paraguayan waters, that peace might sooner take place if " a 
certain distinguished person in Paraguay," meaning President 
Lopez, could find a safe means of escape from the country on 
that vessel. Commander Crosby replied that he could exercise 
no discretion in the matter, since the admiral had given him 
positive orders not to bring away President Lopez or any other 
Paraguayan. When Mr. Washburn brought the subject to the 
attention of his government, with an intimation that he himself 
should be invested with discretion in the case, Mr. Seward 
answered as follows : 

The President sanctions the direction given tly Admiral Godon to 
Commander Crosby. . . . This government owes it to the belligerents, 
as well as to its own dignity, to abstain from everything which could be 
or even appear to be a departure from neutrality in the imhappy con- 
test which is now going on between Paraguay and her allied enemies. 

^ Dip. Cor. 1863, part ii, p* 915. 
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You will be expected to conform your proceedings rigidly to the princi- 
ple of non-interference.* 

During the civil war in Chili in 1891, the Secretary of the 
Navy of the United States gave, in respect to the reception of 
refugees, the following instructions : 

In reference to the granting of asylum, your ships will not, of course, 
be made a refuge for criminals. In the case of persons other than crimi- 
nals, they will afford shelter wherever it may be needed, to Americans 
first of all, and to others, including political refugees, as far as the 
claims of humanity may require and the service upon which you are 
engaged will permit. 

The obligation to receive political refugees and to afford them an 
asylum is, in general, one of pure humanity. It should not be con- 
tinued beyond the urgent necessities of the situation, and should in no 
case become the means whereby the plans of contending factions or 
their leaders are facilitated. You are not to invite or encourage such 
refugees to come on board your ship, but, should they apply to you, 
your action will be governed by considerations of humanity and the 
exigencies of the service upon which you are engaged. When, however, 
a political refugee has embarked, in the territory of a third power, on 
board an American ship as a passenger for purposes of innocent transit, 
and it appears upon the entry of such ship into the territorial waters 
that his life is in danger, it is your duty to extend to him an offer of 
asylum.* 

These instructions seem to have been very liberally construed. 
During the disorders immediately following the downfall of 
Balmaceda, the British ships refused to receive any refugees. 
The French ships, which lay far out from the shore, did not 

1 Dip. Cor. 1S66, part ii, pp. 611-612; 1867, part ii, p. 705. In November, 1865, 
a sailor belonging to the United States man-of-war James Ac^^ who was watching 
some stores belonging to the ship on one of the piers at Aspinwall (Colon), in 
Colombia, killed a British subject named Holmes, who was trespassing on the pier. 
The consul of the United States, to whom the local authorities applied to secure the 
surrender of the sailor, refused to intervene for that purpose, and he was carried 
away. Mr. Seward, replying to the representations of the Colombian minister, said 
that the United States did not sanction the omission to give the mariner up for trial, 
and that, if the case had been seasonably made known, an order for his delivery would 
have been issued, if it could have been done properly under the circumstances. Dip. 
Cor. 1866, part iii, pp. 596-597; part i, pp. 215-218; Dip. Cor. 1867, part ii, p. 
818. 

^ House Ex. Doc. 91, 5 2d Cong, ist sess., p. 245. 
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receive any. The Balmacedist President-elect, Vicufia, and 
Admiral Viel, found refuge on the German man-of-war Leipzig. 
On September 4 the United States man-of-war Baltimore sailed 
for Peru with nineteen refugees, part of whom had been shel- 
tered by her and the rest by the flagship San Francisco, The 
latter ship, just before her departure from Valparaiso on Sep- 
tember 14, when, as Admiral Brown, the admiral in command, 
has said, "both at Santiago and Valparaiso perfect order existed," 
received other refugees. When he arrived at Callao on the 
20th, he wrote that he had brought two prominent "refugees," 
but their names were not given. The report was subsequently 
published that the two " mysterious refugees " were Sefior 
Ovalle Vicufia and Colonel Vidaurre, members of a Balmacedist 
military court — Vidaurre being its president — which on August 
19 condemned to death on a charge of conspiracy a number of 
youths whose ages ranged from sixteen to eighteen years. ^ The 
boys were subsequently shot in cold blood and their bodies 
mutilated.^ On October 4 the Herald correspondent tele- 
graphed from Valparaiso that the expected return of the San 
Francisco was regarded in Chili "with undisguised disfavor." 
Admiral Brown himself telegraphed from Callao on the nth of 
that month that, "taking into account the strong feeling in 
Chili against the American squadron," he doubted "if an in- 
creased naval force at Valparaiso would improve the state of 
affairs." That the extensive deportation of refugees by the 
American men-of-war partly accounted for that feeling is obvious. 



2. Merchant Vessels, 

Apart from acts affecting their internal order and discipline 
and not disturbing the peace of the port, merchant vessels as a 
rule enjoy no exemption from the local jurisdiction and there- 

1 The new government had been recognized by the United States a week previ- 
ously. There does not seem to have been any excuse for the reception of these refu- 
gees, the country being absolutely quiet and the government thoroughly established 
and recognized by foreign powers. 

2 N. Y. Herald, September 25, 1S91. The execution of these boys is also reported 
by Mr. Egan. He states that they had gone out as monteneros, or guerillas. 
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fore cannot assert a claim to grant asylum.^ It has been sug- 
gested that a fugitive offender who comes on a vessel within 
the territorial limits of a nation, as a passenger in transit from 
one foreign country to another, should not be seized.* Such an 
exception, however, cannot be said to be sanctioned by publi- 
cists, nor am I aware that it has been admitted in spractice 
unless in particular places where a wide exemption from the 
local jurisdiction has been accorded to merchant vessels, or to a 
special class of such vessels. In Cuba merchant vessels have 
enjoyed very considerable immunities. In 1880 one Leopoldo 
Olivella, who was accused of murder at Matanzas, took passage 
on an American steamer in th^ city of New York for Vera Cruz 
in Mexico, Havana being a regular port of call. When the 
steamer arrived at Havana, the consul general of the United 
States, to whom the authorities had applied for the surrender 
of the fugitive, wen* aboard, followed by the chiefs of police of 
Havana and Matanzas, who were armed with a warrant of 
arrest and accompanied by witnesses to the fugitive's identity. 
Olivella consented, however, to go ashore, stipulating that legal 
steps should be taken by the superior authorities of the island 
" to demand his extradition from the government of the United 
States." A certificate of the proceeding, embracing this stipu- 
lation, was drawn up, and was signed by the accused and the 
several officers present ; and the Spanish minister subsequently 
presented it to the Department of State, with the evidence in 
the case, as well as the indictment and warrant of arrest, in 
order that the United States might be " fully satisfied with the 
formalities which have been observed in the matter of the 
arrest of Olivella."^ In 1884 one Nufiez, who had taken part 
in an insurrection near Sagua, escaped to the United States, 
where he declared his intention to become a citizen. Soon 
thereafter he returned to Sagua as one of the crew of an Amer- 
ican vessel, remaining on board while in port. The chief of 

1 Whart. Int. Law Dig., vol. i, §§ 35, 35a; De Cussy, Phases et Causes Celfebres, 
vol. i, p. 87; Journal du Droit Int. Prive, 1890, p. 643; Alex. Porter Morse, in 
Albany Law Journal^ Nov. i, 1890. 

^ Ortolan, Diplomatie de la Mer, vol i., p. 304. 

' For. Rel. 1890, p. 135. 
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police having applied to the acting consul of the United -States 
for authority to take Nuftez from the vessel, the acting consul 
sought the instructions of the consul general at Havana, who 
directed him to authorize the arrest, if the offence was not 

* 

political. On the presentation of evidence by the authorities 
that Nuftez was accused as an assassin, a robber and a bandit, 
the acting consul gave his written consent to the arrest. Nuftez 
was accordingly arrested, but he was afterward released on the 
discovery that he had been amnestied by the governor of the 
province and permitted to leave the island after the proceedings 
on the various charges against him were begun. ^ In July, 1889, 
one Peter Lynch, a sailor on the British steamer Charles 
Morandy killed the first officer while the steamer was lying in 
the port of Manzanillo. The Cuban authorities declined to 
take jurisdiction of the offence. After leaving Manzanillo, the 
steamer entered the port of New York, where Lynch was held 
in extradition proceedings which resulted in an order for his 
surrender for trial in England.^ 

The vessels of the Pacific Mail Steamship Company, an 
American line plying between San Francisco and Panama as 
terminal points, and calling at various Central American ports, 
have generally been free from molestation in those ports in 
respect of passengers concerned in political agitations in the 
Central American states. In 1884 Seftor Cruz, then minister 
for foreign affairs of Guatemala, made an oral application to 
Mr. H. Remsen Whitehouse, the consul general of the United 
States, with a view to his concurrence in the detention of two 
men, named Huerte and Sandoval, who were alleged to have 
participated in a then recent insurrection on the Mexican fron- 
tier, and who were passengers in transit on the Pacific Mail 
steamer Clyde^ then lying in the port of San Jos6. Mr. White- 
house replied in writing that he did not consider himself author- 
ized to act in the matter, and the men were not detained.^ In 

1890, however, Mr. Mizner, then minister of the United States 

• 

1 For. Rel. 1890, p. 136. 2 /^j-^, p. 1^4. 

® For a reference to this and similar cases, see For. Rel, 1890, p. 137; ibid. 1885, 
p. 88; ibid, 1875, P- ^^39- 
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to the Central American states, authorized the seizure of Gen- 
eral Barrundia, who was a passenger on the Pacific Mail steamer 
AcapulcOy from Acapulco, in Mexico, to Panama, and who had 
been engaged in an attempt to stir up an insurrection in Guate- 
mala. The seizure was attempted at San Jos6, Guatemala, and 
Barrundia, while resisting arrest, was killed. Mr. Mizner's con- 
duct was disavowed, and he was recalled. The President, in 
his annual message to Congress, 1890, stated the grounds of 
Mr. Mizner's recall as follows : 

It being evident that the minister, Mr. Mizner, had exceeded the 
bounds of his authority in intervening, in compliance with the demands 
of the Guatemalan authorities, to authorize and effect, in violation of 
precedent, the seizure on a vessel of the United States of a passenger 
in transit charged with political offences, in order that he might be tried 
for such offences under what was described as martial law, I was con- 
strained to disavow Mr. Mizner's act and recall him from his post. 

, This statement is in line with the telegraphic despatch sent to 
Mr. Mizner when he first reported the case. That despatch 
was to the effect that, 

as General Barrundia entered the jurisdiction of Guatemala at his own 
risk, the assumption of jurisdiction by the Guatemalan authorities was at 
their risk and responsibility, and that it was regretted you have \sic\ ad- 
vised or consented to the surrender, as no specific charge of violation of 
the ordinary law of Guatemala appeared and the treatment of General 
Barrundia as an enemy under martial law was alone alleged. 

These statements seem to be far from containing an assertion 
of a right of asylum. It appears that when the Guatemalan 
authorities went on board of the Acapulco to seize Barrundia, 
they read Mr. Mizner's letter authorizing that step, as their 
warrant ; and it was for " intervening " " to authorize and 
effect ** the seizure, that Mr. Mizner was recalled. 

In 1885 a Haytian insurrectionist, named Laroche, secretly 
went on board of a French barque, the Panama, at Cape Hay- 
tian. The local authorities asked permission of the French 
vice-consul to go on board and arrest him. The vice-consul 
applied for instructions to the French minister, who refused to 
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grant such permission, and the Panama was allowed to sail with 
Laroche on board.^ When this case was reported to the gov- 
ernment of the United States, Mr. Bayard, then Secretary of 
State, though not asserting any claim of asylum, said : 

As we understand the case of the Panamay the local authorities applied 
to the consul for permission to go on board and take the fugitive. In 
a case which recently arose in Cuba, where application was made to a 
consul to order the delivery of a person then on board an American 
vessel in port, who was accused of common crimes, and where the 
consul, after examining the charge against the person, ordered the cap- 
tain to deliver him up, the department held that the consul had no 
authority to order such surrender.^ 

On December 10, 1873, the Brazilian mail steamer Cuyaba^ 
commanded by an honorary lieutenant in the Brazilian navy, 
and subsidized by the imperial government for the transpor- 
tation of its correspondence from the province of Matto Grosso 
and its legation in Paraguay, arrived at Buenos Ayres, in the 
Argentine Republic, on a voyage from Asuncion to Rio. On 
board was one Rivarola, a native of the Argentine Republic 
and formerly in its military service, who had afterwards entered 
the army of Paraguay. He had embarked on the Cuyaba at 
Asuncion with his Paraguayan commission and a permit to 
leave the country, and his passage was paid to Montevideo by 
the Paraguayan government. Shortly after the arrival of the 
steamer at Buenos Ayres, an officer of the port went on board 
and demanded that he be allowed to arrest Rivarola as a politi- 
cal offender. In consequence of the refusal of the captain to 
acquiesce, the steamer was detained, and the Brazilian minister 
was informed that the Cuyaba could not leave the port unless 
Rivarola was surrendered. The Brazilian minister protested 
against the detention of the steamer, and the Argentine author- 
ities "as a matter of courtesy" permitted her to proceed, laying 
special stress, just as the Brazilian minister had done, on the 
fact that Rivarola was in *he service of the Paraguayan govern- 
ment and that the steamer was transporting correspondence of 
the Brazilian government. The latter government subsequently 

1 For. Rel. 1885, p. 539. « Ibid, 1886, p. 530. 
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proposed that the treatment of vessels in transit should be 
regulated by agreement, in order to avoid the possibility of 
conflicts — a proposition in which the Argentine government 
concurred.^ A precedent for such a negotiation might have 
been found in the postal convention between France and Great 
Britain of September 24, 1856, by which it is provided that 
"vessels chartered or subsidized by government," when em- 
ployed in the service regulated by the treaty, shall be "con- 
sidered and treated as vessels of war," and that passengers 
admitted on board such vessels, who do not think fit to land, 
shall not under any pretext be removed from on board, be liable 
to any search or be subjected to the formality of a visa of their 
passports.^ These stipulations illustrate the possibility as well 
as the expediency of endeavoring to provide for exceptional 
cases by positive agreement, in order that vexed questions may 

be avoided. 

John Bassett Moore. 

1 Memoria de Relaciones Exteriores, 1874, Buenos Ayres. The right of asylum 
in merchant vessels was explicitly denied in Brazil in the later case of the Rio Apa, 
Seijas, Derecho Intemacional Hispano- Americano, vol. i, p. 141. 

^ Hertslet*s Treaties, vol. x, p. 108. A similar provision was in the earlier conven- 
tion of April 3, 1843; *^'^» vol* vi> P' 349« 
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